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Re: Mrs. Samuel Allgood, et al 
vs. 

R.J. Reynolds Tobacco Company, et al 
Dear Dr. Lumpkin: 

Enclosed is a copy of the deposition given by you in reference to 
the above-captioned matter. It must be read and signed before a 
Notary Public and then returned to this office within 30 days. 
Please return this copy of vour deposition , along with any 
corrections that you may have. 

All corrections, if any, must bear the page number, line number, 
change, and reason for the change only on the correction sheet, 
which is the last page attached. Under no circumstances is any 
part of the transcript to be changed, altered, or defaced. If 
there are no changes to be made, please write "none" in the space 
provided for the changes. 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 


MRS. SAMUEL E. ALLGOOD, 
INDIVIDUALLY AND AS 
INDEPENDENT EXECUTRIX OF 
THE ESTATE OF SAMUEL E. 
ALLGOOD, MARCUS ALLGOOD, 
AND MALCOLM ALLGOOD 
PIaintif f s 


vs. C.A. NO. H—91—0158 

R.J. REYNOLDS TOBACCO 
COMPANY, THE AMERICAN 
TOBACCO COMPANY, THE 
TOBACCO INSTITUTE, INC., AND 
THE COUNCIL FOR TOBACCO 
RESEARCH-U.S.A., INC. 

Defendants 


★ * ★ * ★ 


The deposition of JAMES R. LUMPKIN, Ph.D., was 
taken in the above-entitled cause, pursuant to 
the following stipulation, before Linda Brewer, 
Certified Stenotype Reporter, in the offices of 
Onebane, Donohoe, Bernard, Torian, Diaz, 

McNamara & Abell, Suite 600, 102 Versailles, 

Versailles Centre, Lafayette, Louisiana, on the 
25th day of March, 1994, beginning at 10:05 a.m. 
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AP.PE.ARANCE S 


REPRESENTING THE PLAINTIFFS: 

MR. ALDEN D. HOLFORD 
Attorney at Law 
7515 Kensico 
Houston, TX 77036 


REPRESENTING THE DEFENDANT, R.J. REYNOLDS 
TOBACCO COMPANY: 

MR. JOSEPH M. DAVID, JR. 

Jones, Day, Reavis & Pogue 
Attorneys at Law 
1450 G Street, N.W. 

Washington, D.C. 20005-2088 


REPRESENTING THE DEFENDANT, THE AMERICAN TOBACCO 
COMPANY: 

MR. THOMAS E. RILEY 
MR. JOHN P. REILLY 
Chadbourne & Parke 
Attorneys at Law 
30 Rockefeller Plaza 
New York, NY 10112 
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S_TI_P.ULAT.iON 


It is stipulated and agreed by and among 
counsel for the parties that the deposition of 
the aforementioned witness is hereby being taken 
pursuant to notice for all purposes and as 
authorized by the Federal Rules of Civil 
Procedure; 

That parties hereto waive all formalities in 
connection with the taking of said deposition, 
except the swearing of the witness and the 
reduction of the questions and answers to 
typewriting. The reading and signing of the 
transcript by the witness is hereby reserved. 

That all objections, save those as to the 
form of the question and the responsiveness of 
the answer, are hereby reserved until such time 
as this deposition, or any part thereof, may be 

used or sought to be used in evidence. 

***** 
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JAMES R. LUMPKIN, Ph.D., called as a witness 
at the instance of the plaintiffs, after first 
being duly sworn, was examined and testified as 
follows: 

MR. HOLFORD: We didn't discuss 
it, but this is just by the Federal 
Rules of Civil Procedure. 

MR. RILEY: We didn't discuss 

the reading and signing. 

MR. HOLFORD: Yes. I'll get to 

that. 

EXAMINATION 

BY MR. HOLFORD: 

Q would you state your full name, sir? 

A James Robert Lumpkin. 

Q What is your residence address? 

A [DELETED] 

Q And your telephone there? 

A [DELETED] 

Q And your work address? 

A We have no street address. I can give you a 
post office box. Would that be sufficient? 

Q Whatever you call it. 
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A P.0. Box 44372, Lafayette 70504. 

Q Is that at the University — 

A That's at the University — 

Q --of South — 

A — of Southwestern Louisiana. 

Q And what is your telephone there? 

A 231-5882. 

Q I'm Doug Holford. We just met out in the 

hall for the first time, right? 

A That's correct. 

Q We've never talked before this, right? 

A No, sir. 

Q what are you charging for your time at this 

deposition? 

A At depositions I charge $125 an hour. 

Q What is your Social Security number? 

A [DELETED] 

Q Are you familiar with the procedure of 

reading and signing a deposition? 

A Somewhat, yes. 

Q Do you wish to read and sign this 

deposition? 

A I'll refer to counsel. 

MR. RILEY: We're going to ask 
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Dr. Lumpkin to do that, yes. 

MR. HOLFORD: Okay. 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin -- Now, are you called Doctor or 
Professor or does it matter? 

A Doctor is usually the term, but it doesn't 
really matter. As you wish. 

Q Dr. Lumpkin, where were you raised? 

A Most of my life, in Arkansas. 

Q A particular town or — 

A A little place called Spartan, Arkansas for 
about six years, and a place called Lavaca, 
Arkansas for another six. 

Q Where did you live after that? 

A At various places in East Texas, Marshall, 
Tyler, Kilgore, Nacogdoches; Oklahoma, 
Bartlesville, Oklahoma; Fayetteville, 
Arkansas. 

Q All before 18? 

A Oh, no, no. The Arkansas was before 18. 

Q Oh, okay. So up to 18, you were in those 

two cities in Arkansas? 

A Most of the time. I spent three years in 
London, England before that, and I think 
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when I was a young, young child, I was in 
Cotton Plant, Arkansas. 

Q Were these different moves all with your 
f amily? 

A Yes, sir. 

Q Did both of your parents work? 

A No, sir. 

Q I mean outside of the home. 

A No, sir. 

Q Just your father? 

A That's correct. 

Q What did he do? 

A He was a Baptist minister. 

Q Southern Baptist? 

A Southern Baptist. 

Q What is your position now? 

A I am the Associate Dean for Graduate 

Research, and I hold the Gene Brauns chair 
in the Department of Marketing in the 
College of Business. 

Q As Associate Dean, what type of graduate 

research are you concerned with? 

A I run the graduate programs, graduate 

academic programs, and oversee all research 
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of the faculty in the college. 

Okay. So not in any particular field, all 
fields? 

All fields. 

Do you understand that your answers given 
here under oath have the same effect as 
though you were present at the trial of this 
case, on the stand, sworn in, and answering 
questions there? Do you understand that? 

If you say so, yes, sir. 

Well, do you now understand it? 

I now understand it. 

I have a few requests to make. First, if 
you don't understand one of my questions, 
for any reason don't understand it, would 
you please not try to guess or go ahead and 
answer, but stop and tell me that you don't 
understand that question? Will you do that? 
Yes, sir. 

Now, later, after Ms. Brewer puts together 
the transcript of this deposition and one of 
us is looking in that transcript and we find 
a question of mine followed just by an 
answer of yours, may we fairly take it that 
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in giving that answer you understood that 
que stion? 

That's correct. 

By the way, you were raised Southern 
Baptist? 

That's correct. 

Are you still a Southern Baptist? 

Yes, sir. 

I'll show you what's been marked as Lumpkin 
Exhibit 1 and ask if you've seen that or any 
part of it. 

I have seen something very similar to this, 
yes . 

Perhaps the one you saw had a line instead 
of the place? 

And time, yes, sir. 

But, otherwise, you've seen that Exhibit 1, 
what's in it, I mean? 

It appears to be the same as the one that I 
received, which I have a copy of here. I'd 
have to compare it, but it appears to be the 
same. 

When did you receive that, what you did 
receive? 
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Q 

A 

Q 

A 

Q 

A 

Q 


A 

Q 

A 

Q 

A 

Q 

A 

Q 
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Sure, sure. 

It must be the 23rd. 

This is Friday, and you're speaking of 
Wednesday, then? 

It must have been Wednesday, yes, sir. 

Were you able to respond fully to the 
subpoena duces tecum in that instrument? 

As fully as possible, yes, sir. 

I mean, you're only talking about two days. 
But do you feel that you've brought what 
you've had that is called for in the 
subpoena duces tecum? 

Yes, sir, I have. 

Let's go over that. Could you look at your 
copy there? Actually, I've got another copy 
here, too. 

I can look at this one. 

We’re looking at Page 2, correct? 

That's correct. 

Item No. 1, do you have any of those items? 
Yes, sir. 

May I see those, please? 

(Witness complies with request.) 
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1 

Q You charge $75 an hour for review of 

2 

materials and things other than giving 

3 

testimony, right? 

4 

A That's correct. 

5 

Q Your fee here is $125 because this is giving 

6 

testimony under oath, right? 

7 

A That's correct. 

8 

Q What will you charge if you testify at the 

9 

trial of this case? 

10 

A $12 5. 

11 

Q Have you totaled — You've just handed me a 

12 

stack of invoices, right? 

13 

A That's correct. 

14 

Q They are to Chadbourne & Parke for your work 

1 5 

in this case, right? 

16 

A That's correct. 

17 

Q Do you have a total of these? 

18 

A Did I total them? No, sir. 

19 

MR. HOLFORD: Let's just mark 

20 

that as 1-A. 

2 1 

Mr. Riley, should we mark this 

22 

copy or — 

23 

M R. RILEY: That's up to Dr. 

24 

Lumpkin. 
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reporter keeps it and it gets 
attached to the original deposition, 
which I get. 

MR. RILEY: We'll get a copy- 

back to you, though, if you want it. 
THE WITNESS: That's no problem. 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin, does what's been marked Exhibit 
1 —A contain all of the chargings of fees 
that you have made to Chadbourne & Parke or 
any defendant's law firm for your work in 
this case? 

A That's correct. 

Q Do you know who the defendants are in this 
case? 

A Yes, sir. 

Q Go ahead and name them. 

A Allgood. I can't recall the — 

Q That's the plaintiff. 

A I'm sorry. 

Q That's all right. Actually, they're listed 

on your styles. 

A You asked for the defendants? 

12 

LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 

y.ucs6eda/^d'Lvq07a0G 'pdfdustrydgfeShigMs.^Sf.edu/docs/tjhlOOOl 



1 


Q 


2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 
1 5 
1 6 

17 

18 

1 9 
20 

2 1 
22 
2 3 
24 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


The defendants, yes, sir. 

Okay. No, I have not met all of those. I 
see them listed here, but I've had no 
contact with the majority of those. 

Who have you had contact with? 

Attorneys from Chadbourne & Parke and 
attorneys from R.J. Reynolds. 

The Jones, Day, the firm, whoever represents 
R.J. Reynolds, in other words? 

That's correct. 

Okay. Now, what about Item No. 2 — I'm 

sorry. So you've given me everything you 
have called for by Item No. 1, right? 

That's correct. 

In particular, you have no written agreement 
with Chadbourne & Parke or American Tobacco; 
is that right? 

I do not. 

No. 2, what do you have in that? 

Current resume. 

MR. RILEY: Current as of last 

week? 

THE WITNESS: As of last week. 

MR. holford: Oh, all right. 
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Let's mark this as Exhibit 2. 
HOLFORD: (CONTINUING) 

Exhibit 2 is your current, within one week, 
resume, right? 

That's correct. 

Would that fairly also be called a 
curriculum vitae? 

Some people call it that, yes. 

Well, we'll call it resume then, all right? 
Fine. 

What about Item No. 3? Are there any? 

No, sir. 

So you have not published anything that 
concerns cigarette smoking and disease or 
cigarette smoking and addiction; is that 
correct? 

That's correct. 

Item No. 4, if you'll read that and just 
show me what you were able to find that was 
in your possession, custody, or control? 

I have these three reports. 

Is that it? 

And we have a list of materials reviewed. 

Is that what you have? 
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A Yes, sir. 

Q So you've handed me a copy of the 1989 
report of the Surgeon General entitled 
"Reducing the Health Consequence of Smoking, 
25 Years of Progress," right? 

A That's correct. 

Q And also a copy of the 1979 Surgeon General 
Report entitled "Smoking and Health"; is 
that right? 

A That's correct. 

Q Did you verify that that is the 1979 report? 
I saw it written in there. But do you know 
that i-t is? 

A I assume it is. 

Q Did you write this in here "1979"? 

A I believe I did that, yes, sir. It's also 

on the spine 

Q But that's also written, right? 

A That's also written. 

Q Did you write that? 

A No, sir, I did not write that. 

Q There's a date inside, January 11th, 1979, 

printed. 

MR. RILEY: I'm glad we 


15 
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1 

clarified that. 

2 

MR. HOLFORD: Yes. That's a big 

3 

one, right. 

4 

MR. HOLFORD: (CONTINUING) 

5 

Q You’ve handed me a copy of a report — This 

6 

is a report of the Advisory Committee to the 

7 

Surgeon General of the Public Health 

8 

Service, entitled "Smoking and Health". 

9 

That's, I believe, 1964; is that correct? 

10 

A That's correct. 

1 1 

MR. RILEY: It's still not an 

12 

original, Doug. You still haven't 

13 

gotten one, have you? 

14 

MR. HOLFORD: (CONTINUING) 

1 5 

Q This has a -- It looks like a library marker 

1 6 

on it. Do you know where that came from? 

1 7 

A No, sir. 

1 8 

MR. RILEY: Doug, I just want 

1 9 

the record to be clear on this. 

2 0 

These are the materials that Dr. 

2 1 

Lumpkin has reviewed specifically 

22 

for this case. Your subpoena 

2 3 

actually calls for anything that he 

2 4 

contends supports the opinions that 
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1 

he intends to testify about. As you 

2 

and I discussed yesterday, his 

3 

opinions are based on his 

4 

professional experience and the 

5 

materials he may have reviewed over 

6 

the course of his professional 

7 

career. The material we produced 

8 

here today is the material that 

9 

bears directly on the issues in this 

10 

case. But as you know, there's a 

11 

wealth of information or materials 

12 

that Dr. Lumpkin may have reviewed 

13 

in the course of his professional 

14 

life which also supports his 

15 

opinion, although not as directly as 

16 

this material does. I just want the 

17 

record to be clear about that. 

18 

MR. HOLFORD: (CONTINUING) 

19 

Q Is Mr. Riley correct? 

20 

A He's correct. 

2 1 

Q First of all, of course, this subpoena that 

22 

you got a copy of Wednesday only calls for 

23 

tangible items that are within your 

24 

possession, custody, or control. You saw 
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that, right? 

A Yes, sir. 

Q And then Item No. 4 does call for all books, 
documents, any tangible items that you 
contend supports the opinions to which you 
intend to testify in this case, right? 

A That's correct. 

Q So do these materials that you've handed me 
here comply with Item No. 4? 

A With the exception that Mr. Riley just made. 

Q Yes . 

A In that there is materials on advertising, 

marketing, and those issues that I, of 
course, have been exposed to over many 
years. And I do rely on those, also. 

Q Actually, I didn't finish reciting what you 
handed me. In addition to the three volumes 
I just described, there's also a stapled 
bunch of papers entitled "Materials 
Reviewed," correct? 

MR. RILEY: That's been marked 

as an exhibit, hasn't it? 


2 3 


MR. HOLFORD: No. 


2 4 


MR. RILEY: Oh, you haven't. 
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I ' in sorry . 

MR. HOLFORD: (CONTINUING) 

Q Is that right? 

A That's correct. 

Q So, now, the four items, the three Surgeon 

General's reports, 1989, 1979, and 1964, and 

the papers stapled, entitled "Materials 
Reviewed," that's all you're producing today 
in response to Item No. 4 in the subpoena, 
right? 

A That's correct. 

Q Now, regarding the vast amount of materials 
you've ever reviewed before now, are there 
any of those that you intend to refer to 
specifically in either giving this 
deposition or in testifying at trial? 

MR. RILEY: Object to the form 

of the question. It assumes facts 
not in evidence, i.e., that he knows 
what he's going to be asked at 
trial. Go ahead, Doctor. 

MR. HOLFORD: (CONTINUING) 

Q I'm talking about your present intention, as 
far as you know now. 

19 
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A Well, I would have to restate much the same 
thing. It depends on what I am asked. Then 

I may recall various documents, 
publications, or so forth that I've been 
exposed. But until I’m asked that question, 

I would have no idea. So, as of now, this 
material pertains directly, and that’s 
what's in my control. But there may be 
others . 

Q You're referring to the three Surgeon 

General's reports and the Materials Reviewed 
list? 

A That's correct. 

Q Well, now, you've stated certain opinions in 
this case, right, to Chadbourne & Parke? 

A That's correct. 

Q You're familiar with those, right? Do you 

need to review them right now? 

A My thesis? 

Q Yes . 

A I'm familiar with them, yes, sir. 

Q So as you sit there right now, according to 
your own thinking right now, other than 
these four items that you've produced here 

20 
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1 

today, are there any other specific items 

2 

that you can think of that you would put 

3 

forth as evidence in support of your 

4 

opinions in this case? 

5 

MR. RILEY: Objection. The 

6 

question has been asked and 

7 

answered. 

8 

A Again, there may be, depending on the form 

9 

of the questions. I have a vast array of 

10 

knowledge in a lot of areas, and it's 

1 1 

possible that I could bring forth one, 

12 

depending on the form of the question, as I 

13 

said before. 

14 

MR. HOLFORD: (CONTINUING) 

1 5 

Q But without any particular question pending, 

1 6 

and, again, just as you sit there now, are 

1 7 

there any specific ones — I'm going to back 

18 

up. Dr. Lumpkin, why did you select these 

1 9 

four -- I'm going to back up again. You've 

2 0 

got three items, three Surgeon General's 

2 1 

report and actually a list of articles. 

2 2 

right ? 

23 

A (Affirmative nod) 

24 

Q Is that correct? 
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1 

A That's correct. 

2 

Q So when I say these -- I should say these 

3 

three items and the articles listed in the 

4 

fourth item, why did you select those 

5 

particular ones to produce in response to 

6 

Item No. 4 of the subpoena? 

7 

A Those items pertain directly to what I was 

8 

asked to review for this case. 

9 

Q Well, what were you asked to review for this 

10 

deposition? 

11 

MR. RILEY: Object to the form 

12 

of the question. I don’t think 

13 

there's any foundation for the 

14 

question the way you've asked it. 

1 5 

MR. HOLFORD: Well, let's read 

16 

back his last answer. Maybe I'm 

17 

wrong, Mr. Riley. I thought I heard 

1 8 

i t. 

19 

(COURT REPORTER READ BACK AS REQUESTED) 

20 

MR. HOLFORD: (CONTINUING) 

2 1 

Q And my question is: What were you asked to 

22 

review for this case? 

23 

MR. RILEY: Object to the form. 

2 4 

Go ahead. Doctor. 
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1 

A The question is different. You asked what I 

2 

was asked to review for the deposition 

3 

originally. 

4 

MR. HOLFORD: (CONTINUING) 

5 

Q That's true. That's why I asked to have it 

6 

read back. Go ahead. 

7 

A But if you use the word "case" instead of 

8 

"deposition," I was asked to review 

9 

advertising as it relates to cigarette 

10 

consumption. 

1 1 

Q And having done so, you formed the opinions 

12 

you've published in this case, right? 

13 

A That's correct. 

14 

Q At that time of forming those opinions, you 

15 

had in mind what that you reviewed supported 

1 6 

those opinions, right? 

1 7 

MR. RILEY: I object to the 

1 8 

form. 

1 9 

MR. HOLFORD: (CONTINUING) 

20 

Q I mean, either specific items or just your 

2 1 

general knowledge from all of your learning 

22 

in the past, right? 

2 3 

MR. RILEY: Same objection. 

24 

MR. HOLFORD: (CONTINUING) 
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Do you understand my question? 


No, I do not understand the question 


Okay. When you — 


MR. RILEY: Doctor, any time you 


don't understand one of Mr. 


Holford's questions, as he 


suggested, you feel free to tell 


him. 


HOLFORD: (CONTINUING) 


Don't hesitate one minute. Dr. Lumpkin. 


Just lay it on me. 


Now, after you had made your review that 


you were requested to, you then formed 


certain opinions based on that review, being 


the opinions you've published in this case. 


right? 


That's correct. 


Now, how long ago was that, by the way, that 


you published those opinions? 


MR. RILEY: Well, I object to 


the form of the question. I'm not 


sure what you mean by "published." 


MR. HOLFORD: Oh, well -- 


MR. RILEY: I mean, you know 
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1 


that he sent you an 


2 

answe r. 

3 

MR. HOLFORD: Oh, yes. 

4 

MR. RILEY: We advised you of 

5 

what Dr. Lumpkin's opinions would 

6 

be. Is that what you're referring 

7 

t o ? 

8 

MR. HOLFORD: That's what you 

9 

did, Mr. Riley. I've inquired of — 

10 

MR. RILEY: Well, that's why I'm 

11 

objecting to the form of the 

12 

question, then. 

13 

MR. HOLFORD: (CONTINUING) 

14 

Q Dr. Lumpkin, when, to your best memory, was 

15 

it that you gave your opinions to Chadbourne 

16 

& Parke in this case? 

1 7 

A I do not remember the date. 

18 

Q As I say, the best you can remember in terms 

1 9 

of — 

20 

A Last year sometime. 

2 1 

Q Do you remember the season? Was it — Well, 

22 

it wasn't snowing, I guess. Was it cold or 

23 

was it warm? 

24 

MR. RILEY: I object to the form 
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1 

of the question. 

2 

A Perhaps summer. 

3 

MR. HOLFORD: (CONTINUING) 

4 

Q Is that your best memory, summer of '93? 

5 

A That's my best memory. 

6 

Q Are you less busy in the summer with your 

7 

school duties than in the rest of the year? 

8 

A Perhaps so. 

9 

Q Now, did you write those opinions down? 

10 

A Myself, physically? 

11 

Q Yes, sir. 

12 

MR. RILEY: I generally object 

13 

to the form of the question. Are 

14 

you talking about the interrogatory 

15 

answer? What are you talking about? 

16 

MR. HOLFORD: Well, we’ve been 

17 

doing fine, Mr. Riley, talking about 

18 

his opinions in this case. 

19 

MR. HOLFORD: (CONTINUING) 

20 

Q And I'm wondering when you formed them. Did 

2 1 

you put them or cause them to be put down on 

22 

anything? 

23 

MR. RILEY: Are you asking him 

24 

did he give us any reports in 
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writing? 

MR- HOLFORD: Not yet, no. I'm 

not talking about what he gave to 
you. I'm asking what he did in the 
privacy of his office or home. I 
don't know. 

A No, I did not write those opinions down. 

MR. HOLFORD: (CONTINUING) 

Q Okay. But at the time you — Well, let me 
back up. Even though you didn't write them 
down, you had them firmly in your mind; did 
you not? 

A That's correct. 

Q Now, at the time you formed those opinions 
in your mind, did you have in mind certain 
items that you felt supported those 
opinions ? 

MR. RILEY: I object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q Books, articles, reports, any items at all, 
did you have -- 

A My opinions were formed after reviewing 

literally hundreds of pieces of material. 
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All of those together were used to form my 
opinions, specific, as well as general 
training that I've had over the years. 

Now, you say specific materials as well as 
your general learning over the years. Is 
that what you meant just now? 

That's true. 

Now, are all of the specific materials that 
you reviewed in forming your opinions listed 
in this stapled stack entitled "Materials 
Reviewed"? 

That's correct. 

MR. HOLFORD: Let's mark that 

as — 

MR. RILEY: Did you deliberately 

mean to exclude the other materials 
that Dr. Lumpkin has produced here 
today? 

MR. HOLFORD: I don't intend to 

mark — 

MR. RILEY: I know you don't. 

But your question excluded them, and 
I'm asking whether that was 
deliberate on your part or not. 
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1 

Q Go ahead. 

2 

A It was clear from your response, that I 

3 

misunderstood your question, and I think 

4 

it's only — I would like to clarify the 

5 

response that was given. 

6 

Q Will this clarification, then, make the 

7 

first part of your answer still good? 

8 

A Perhaps not. I may have to have your 

9 

question read and my response, and then add 

10 

to it. It may have to be added to, or it 

11 

may have to be changed completely. 

12 

Q Well, how about if I take a try, okay? Do 

13 

the materials listed in what is now Lumpkin 

14 

Exhibit 1 — B and the materials contained in 

15 

the three Surgeon General's reports, 1964, 

16 

1979, and 1989, contain all of the materials 

1 7 

that you relied on in forming your opinions, 

18 

the specific materials? 

19 

A Your question is stated partly correct. I'd 

20 

like to answer yes to one part, and then no 

2 1 

to the second part. 

22 

Q Well, I don't know which part is part. So 

23 

go ahead and explain. 

2 4 

A May I explain that? 
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1 

Q Sure. Sure. 

2 

A The specific materials as it relates to 

3 

cigarette consumption and advertising would 

4 

be contained in the materials list and the 

5 

three reports. There are other materials 

6 

that I would have relied on based on my 

7 

training and experience in the field of 

8 

marketing and advertising. 

9 

Q All right. Is this correct: In whatever 

10 

summer day that was in 1993 that you formed 

11 

your opinions in this case, after your 

12 

review you did not go back and dig out any 

13 

of those other materials that you have 

14 

reviewed in your total experience, right? 

15 

The three Surgeon General's reports and 

16 

Exhibit 1 — B are all that you picked out 

1 7 

specifically at that time as relying on for 

18 

your opinions; is that correct? 

19 

A Not entirely. In my ongoing activities, I 

20 

am always reviewing marketing, advertising. 

2 1 

articles, books, journals, materials of all 

2 2 

types. Now, whether I pulled them out that 

23 

summer day is unknown. Some of these I 

24 

would have at the top of my mind; some of 
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1 

them I may not. But I review things all of 

2 

the time. That — Those sum totals would be 

3 

part of my opinion. 

4 

Q Part of what supports your opinion? 

5 

A That's correct. 

6 

Q Well, let's get this straight, at least: 

7 

The list of materials reviewed marked 

8 

Lumpkin Exhibit 1-B, the 1964 Surgeon 

9 

General's report, the 1979 Surgeon General's 

10 

report, and the 1989 Surgeon General's 

1 1 

report, all of those materials you do say 

12 

support your opinions that you've formed in 

13 

this case; is that right? 

14 

MR. RILEY: That 

1 5 

mischaracterizes the witness' 

1 6 

t e stimo ny. 

17 

MR. HOLFORD: (CONTINUING) 

1 8 

Q Well, is my statement correct? 

19 

A No, sir. 

2 0 

Q Then, which of these that I just named do 

2 1 

not support your opinions that you gave in 

2 2 

this case? 

2 3 

MR. RILEY: I object to the form 

24 

of the question. Go ahead. Doctor. 
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1 

See if you can — Can you answer 

2 

this? 

3 

THE WITNESS: I think so. 

4 

A There is a multitude of materials in there 

5 

that I have reviewed. Some of them, I would 

6 

not characterize as supporting my material. 

7 

I may have discounted them for one reason or 

8 

the other. But I still reviewed them in 

9 

coming to my opinions. 

10 

MR. HOLFORD: (CONTINUING) 

11 

Q All right. Then, let's break it down. All 

12 

of the materials listed under "Materials 

13 

Reviewed" in Lumpkin Exhibit 1-B, do they 

14 

all support your opinions in this case? 

15 

MR. RILEY: That's been asked 

16 

and answered. Go ahead. Doctor. 

17 

A I have used them to formulate my opinion. 

18 

The word "support" is not a correct word to 

19 

use there. 

20 

MR. HOLFORD: (CONTINUING) 

2 1 

Q Do they favor your opinions in this case? 

22 

MR. REILLY: Objection. Asked 

2 3 

and answered. 

24 

A No, not necessarily. 
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1 

MR. HOLFORD: (CONTINUING) 

2 

Q Okay. So not only the Surgeon General's 

3 

reports, but even the materials listed in 

4 

Lumpkin Exhibit 1-B, not all of them support 

5 

your opinions; is that right? 

6 

A I answered the same question about three 

7 

times now. 

8 

Q Is that correct? 

9 

A No, it's not correct. 

10 

MR. RILEY: Doug, this is silly. 

11 

I mean, we're wasting time. 

12 

MR. HOLFORD: Now, Mr. Riley, 

13 

you know that ain't going to get us 

14 

anywhere. Okay? 

15 

MR. RILEY: Neither is asking 

16 

the same question over and over 

1 7 

again, Doug. 

18 

MR. HOLFORD: Well, whether 

19 

you — 

20 

MR. RILEY: Look, he's done his 

2 1 

best to explain to you what he's 

22 

relying upon. He's been as specific 

23 

as possible. He's told you all of 

24 

the material that he has reviewed in 
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1 

formulating his opinions. What more 

2 

can the man do? 

3 

MR. HOLFORD: (CONTINUING) 

4 

Q Dr. Lumpkin, if you told me that you 

5 

reviewed the Lafayette Public Library in 

6 

forming your opinions, it still wouldn't 

7 

tell me what in that library supported your 

8 

opinions and what didn't, would it? 

9 

MR. RILEY: Object to the form. 

10 

MR. HOLFORD: (CONTINUING) 

1 1 

Q That's a question. 

12 

A No, it probably wouldn't. 

13 

Q Okay. So would you tell me what in Exhibit 

14 

1 — B supports your opinions? 

15 

MR. RILEY: Are you asking him 

1 6 

about specific things, or are you 

1 7 

just asking him for a general 

18 

statement about what those materials 

1 9 

show? 

20 

MR. HOLFORD: I don't care how 

2 1 

he defines it. 

22 

MR. HOLFORD: (CONTINUING) 

2 3 

Q What in Lumpkin Exhibit 1-B supports your 

24 

opinions as opposed to not supporting your 
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MR. DAVID: 


Well, I object to 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

1 7 
18 

19 

20 

2 1 
2 2 

23 

24 


opinions? 

the form of that question. It 
assumes there's anything in there 
that doesn't support it. 

MR. RILEY: Describe for him 

generally what your research shows. 

MR. HOLFORD: No, that's not my 

question, Mr. Riley. I'll ask my 
own questions. 

MR. HOLFORD: (CONTINUING) 

Q was Mr. David's suggestion correct, that 

everything in Lumpkin Exhibit 1-B supports 
your opinions? 

MR. DAVID: Well, just a second 

now. I didn't make a suggestion if 
that's what your statement was, Mr. 
Holford. I made an objection. 

A Would you please rephrase your question? 

MR. HOLFORD: (CONTINUING) 

Q Sure. What in Lumpkin Exhibit 1-B supports 

your opinions? 

A I'm not prepared to identify individual ones 
at this point. It's been some time since I 
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1 

1 

have reviewed some of these materials. And 

2 

to look at titles to say, well, this one 

3 

does, this one doesn't, is an unfair 

4 

question at this point. I would have to re¬ 

5 

review each one of them to specifically 

6 

identify a given material or what portion of 

7 

that material would either support or not a 

8 

position that I am taking. 

9 

Q Well, Dr. Lumpkin, do you think I'm in a 

10 

better position than you to go through and 

11 

read these articles you've listed and decide 

12 

what supports your opinions or not? You 

13 

don't know, right? 

14 

A No response to that. I don't know. 

15 

Q You want to read Item 4 again in the 

16 

subpoena. Does it not call for items that 

17 

support your opinions that you intend to 

18 

testify to in this case? 

19 

MR. RILEY: And we've already 

20 

told you that we have provided 

2 1 

everything that he has available in 

22 

his possession, custody, or control 

23 

which directly supports his opinion 

24 

in this case. It's here. 
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MR. HOLFORD: (CONTINUING) 
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Q Do the materials listed in the — 

MR. RILEY: We've already told 

you that. 

MR. HOLFORD: (CONTINUING) 

Q Do the materials listed in Lumpkin Exhibit 

1 — B support your opinions in this case? 

A Are we including these three at the same 

time? 

Q One at a time. Do the materials that are 

listed in Lumpkin Exhibit 1-B support your 
opinions in this case? 

A In total, yes. 

Q Do the materials in the Surgeon General's 

report of 1964 support your opinions in this 
case? 

A In sum total, yes, sir. 

Q In what total? 

A Sum total. 

Q Does the 1979 report of the Surgeon General 

support your opinions in this case? 

A In sum total, yes. 

Q Does the 1989 report of the Surgeon General 

support your opinions in this case? 
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A In sum total, yes. 

Q So presently, given what you know up to now, 
you don't have any other specific items that 
you want to present here as supporting your 
opinions in this case; is that right? 

MR. REILLY: Objection. Asked 

and answered. 

MR. HOLFORD: (CONTINUING) 

Q As directly related to this case; is that 
right? 

A No, sir. As directly as related to 

advertising and cigarette consumption. 

Q All right. In response to that, you've 
produced what you have that directly 
supports your opinions in this case as to 
cigarette advertising and consumption; is 
that right? Specific items, I mean. 

A Specific items that I have used to formulate 
my opinion. 

Q All right. Now, do you have anything in 
addition on Item No. 5 of the subpoena? 

A At some point. I'm not sure where it falls. 
I have advertisement, Pall Mall 
advertisements that I was asked to review. 
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Q Okay- Do you know what years these 
advertisements are from? 

A In the '30s. 

MR. RILEY: I think most of them 

are shown on there. 

A Most of them have general dates, have dates 
on them. 

MR. HOLFORD: (CONTINUING) 

Q I'm sorry. Can you show me where? 

A Not all of them are dated. There's a 1967, 

for example. 

Q Oh, they've been put on them, you mean? 

A Yes, sir. 

Q Okay. This one shows where it was. Some of 
them have dates; some of them do not. So 
it's — There's a 1940 date. So some of 
them are; some of them are not. 

Q But you've reviewed these? 

A Yes, sir. 

Q Your recall is over what decades are they? 

A '30s, '40s, '50s, and '60s. I believe some 

of them go up that far. I don't recall the 
last date that's on there. 

MR. RILEY: Just so the record 
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1 

is clear, there may be additional 

2 

Pall Mall advertisements that we're 

3 

going to ask Dr. Lumpkin to look at. 

4 

If we do do that, we'll advise you 

5 

of that. 

6 

MR. HOLFORD: Well, we'll talk 

7 

about that. 

8 

MR. RILEY: I'm just letting you 

9 

know right now. 

10 

MR. HOLFORD: Yes, I know, but 

11 

the defendants have known that Sam 

12 

Allgood smoked Pall Malls up to 

13 

1987. I'm wondering why at this 

14 

late stage in the litigation. Dr. 

15 

Lumpkin, your advertising expert. 

16 

has still seen only through the '60s 

17 

or something. 

18 

MR. RILEY: Well, maybe you'll 

19 

find that out at trial, Doug. 

20 

MR. HOLFORD: Are you saying 

2 1 

it's because you intend to maintain 

22 

a position that no advertising after 

2 3 

1970 is relevant, after the -- 

24 

MR. RILEY: I'm not saying why. 
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MR. HOLFORD: Oh, okay. Well, 

you raised it. 

MR. RILEY: I didn't raise the 

date issue. You did. Go ahead. 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin, do you see these deposition 
exhibit numbers on these copies? 

A Yes, sir. 

Q Do you have any idea from what case those 
ar e ? 

A I have no idea. 

Q Do these advertisements that you have 

produced now, in your opinion, support the 
opinions that you have given in this case? 

A I’ve used them to formulate my opinions, 
yes. 

Q Well, I mean, if these advertisements were 

in evidence, would they add to the opinions 
you're giving, or would they act against the 
opinions you are giving? 

MR. RILEY: His opinions about 

those ads, which is why your — I 
mean, your question is awkwardly put 
to him, and I think that’s why he’s 
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having trouble understanding it. 

MR. HOLFORD: Well, I think Dr. 

Lumpkin can tell me if he's having 
trouble understanding, Mr. Riley. 

MR. RILEY: I think he can, but 

I don't think he understood your 
question. 

MR. HOLFORD: I think he's just 

seriously considering what I've 
asked him. 

MR. HOLFORD: (CONTINUING) 

Q Do you understand the question? 

A No. That's the reason why I was hesitating. 

Q Oh, okay. Well, like I say, don't hold 
back. Just — 

A At the proper time, if I don't understand 
it, I will ask you before I answer. 

Q All right. Do these advertisements tend to 
show something that are in support of the 
opinions you're giving in this case — 

MR. RILEY: I object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q -- or do they tend to show something that 
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case? 

MR. RILEY: I object to the 

f o rm . 

A Neither one. I was asked to form a -- to 
review these and form an opinion based on 
those, not use the ads to support or negate 
a position. 

MR. HOLFORD: (CONTINUING) 

Q Oh, well, I don't -- Did I ask you how you 
would use them? 

A Yes, twice, you did. 

Q or did I ask you if they were in evidence, 
would they support or negate your opinions? 
Is there no difference there? 

A Yes, there is. And I've just answered why 
there's a difference. 

Q Well, you have some opinions about American 
Tobacco's advertisements, which are what 
we're looking at here, right? 

A That's correct. 

Q And these advertisements make statements, 
right? 

MR. RILEY: The advertisements 
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make statements; that's your 
question? 

MR. HOLFORD: Yes. 

MR. HOLFORD: (CONTINUING) 

Q These advertisements make statements, don’t 
they? 

A I don't know what that question means. 

Q Well, does an advertisement make a 
statement? 

A That terminology is foreign to me. I don't 
know what "make a statement" means and how 
to interpret that. 

Q All right. What do you call it when an 

advertisement has text in it, that when a 
person reads it, they get an understanding 
from the text? What do you call that? What 
does that advertisement — 

A The message of the ad. 

Q Okay. An ad makes a message, gives a 

message, in other words; is that right? 

A That's correct. 

Q Now, do the messages given by these copies 
you've handed me of Pall Mall advertising 
support your opinions about this 
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advertising, or do they tend to negate them? 

MR. RILEY: I object to the form 

of the question. This is the same 
question you've asked. Really, 
you're just changing the words 
slightly. And it’s going to elicit 
the same response, I think, because 
of the way you're putting the 
question to him. 

MR. HOLFORD: That’s not all of 

it an objection, Mr. Riley. I guess 
I'd appreciate it — 

MR. RILEY: Well, I object to 

the form. 

MR. HOLFORD: -- if you would 
limit yourself -- 

MR. RILEY: Well, I'm objecting 

to the form and you're not — 

MR. HOLFORD: -- to objections 
and let the witness do his own 
thinking. Okay? 

MR. HOLFORD: (CONTINUING) 

Q Can you answer my question? 

MR. RILEY: Asked and answered. 
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A Given the interchange, would you please ask 

your question again? 

MR. HOLFORD: (CONTINUING) 

Q Yes. Do the messages in these Pall Mall ads 

that we have before us tend to support the 
opinions you have about these ads or negate 
those opinions? 

MR. RILEY: Same objection. 

A Again -- You asked me to do my own thinking. 

My own thinking is you've asked — I've lost 
count -- three or four times. The answer, 
again, is: I've rendered opinions. I have 

opinions based on these ads that I have 
reviewed. 

MR. HOLFORD: (CONTINUING) 

Q Okay. So the messages that you saw in these 

Pall Mall ads were the basis for the 

opinions that you formed and have stated in 
this case; is that right? 

A No . 

Q Well, what's — 

A May I elaborate? 

Q Sure. 

A The ad has to be taken in sum total and not 
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just words that have been put down, and I 
want to make sure that we are not confusing 
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a message of an ad in total, which is the 
entire ad, to just the words, just the text, 
which as you used earlier, just the text. 

Q Okay. So the entire messages given by these 
ads that we have in front of us are what you 
relied on in forming and as the basis for 
the opinions that you gave in this case; is 
that right? 

A I believe that's a better way to put it. I 
could agree to that. 

Q Do you agree to that? 

A Yes . 

Q So if we look through this stack and find 
any particular ad and we discern the total 
message of that ad, it is your position that 
that total message supports the opinion that 
you have about these ads in this case; is 
that right? 

A No, sir. 

Q You mean, you have to look at more than one 
ad at a time for that purpose? 

A You've gone back to using the same 
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phraseology that you used earlier. 

Q Oh, the word "support”? 

A Yes, sir. 

Q Okay. If we look at any one ad in this 

stack of Pall Mall ads that you've handed me 

and discern the total message of that ad, 
then it is your position that you used the 
total message of that ad, among all of the 
others, in forming your opinions in this 
case; is that right? 

A You have melted together two concepts that 
I'll have to have clarified. 

q Go ahead. 

A You talked of specific ads and you talked of 

all of the ads. Which do you mean for me to 

respond to? 

Q Okay. I'll restate it. If we look at any 
specific ad in this stack of Pall Mall ads 
that you've produced, is it true that if we 
discerned the total message of that ad, that 
that total message was part of what you 
relied on in forming your opinions about 
these ads in this case; is that right? 

A No, sir. 
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Q What is true about the total message that we 

could discern from any particular ad in this 

stack that you've produced? 

MR. RILEY: I object to the form 

of the question. You have to ask a 
more specific question than that. 

A I don't understand the question. 

MR. HOLFORD: (CONTINUING) 

Q All right. The very top page of this stack, 
there's four ads with parenthetical numbers 
under them, right? 

A I'd have to look at it. There appears to 

be, yes. 

Q So let's take No. 1, random pick. Now, is 
it true that the total message in this Ad 
No. 1 was part of what you used in forming 
your opinion about these ads? 

A I looked at all of the ads for Pall Mall and 

asked — and rendered an opinion regarding 
them in relationship to advertising 

Q So you didn't look at individual ads, 

particularly; you looked at the whole mess 
of them; is that right? 
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MR. REILLY: Objection. That's 

not what he said. 

MR. HOLFORD: (CONTINUING) 

Q You didn't focus on individual ads; you 

looked at the total of the ads that you had 
to form your opinion? 

MR. REILLY: Same objection. 

MR. HOLFORD: (CONTINUING) 

Q Is that what you're saying? 

A No, sir. That's not what I said. 

Q Does each individual ad count in the 

formation of your opinion? 

MR. RILEY: I object to the form 

of the question. Go ahead and 
answer it. 

A That is a simplistic statement that I can't 
entirely support. Each one counts. You may 
look at each individual one. But you must 


1 9 


look at them all together, also, as a 



research advertising theme or advertising 
stream, in addition. 

HOLFORD: (CONTINUING) 

Are there several advertising campaigns in 
these Pall Mall ads that you looked it? 
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A Yes, sir. 

Q So you could separate out the individual ads 
according to what campaign they were created 
for; is that right? 

A I'm not sure that I would have that 

capability to exactly do that. The company 
perhaps could. But I'm not so sure that I 
could exactly identify them with an ad 
campaign. 

Q So there may be some ads that are bridge 

campaigns or you just really couldn't tell 
which one they were in is what you're 
saying; is that right? 

A That's what I’m saying, yes, sir. 

Q But is it true that, by far, most of the ads 

that you reviewed and have produced here 
pretty clearly fit into one of the American 
Tobacco campaigns? 

A Yes, sir. 

MR. RILEY: I object to the form 

of the question. 

A I think that's a fair statement, yes, sir. 

MR. HOLFORD: (CONTINUING) 

Q By the way, did you make any notes in your 
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1 

review of materials for this case? 

2 

A No, sir. 

3 

Q Any conclusions you formed, you just kept in 

4 

your head? I mean, you didn't ever write 

5 

them down or — 

6 

j MR. RILEY: Asked and answered. 

7 

We went through this before. 

8 

MR. HOLFORD: (CONTINUING) 

9 

Q — or dictate them on a tape or anything; is 

10 

that right? 

1 1 

A That's correct. I kept it in my head. 

12 

Q Can you name, but by your own description 

13 

perhaps, but name the different campaigns 

14 

that are shown in these Pall Mall ads that 

15 

you reviewed and produced here? 

1 6 

A Not at this time, no, sir. 

1 7 

Q If you went through the stack, could you do 

18 

t hat ? 

19 

A Yes, sir, I could generally do that. 

20 

Q In fact — Well, right on top, again, we 

2 1 

have this sheet. At least the top two of 

22 

those ads could fairly be called part of the 

23 

"Guard Against Throat-Scratch" campaign; is 

2 4 

that right? 
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1 

MR. RILEY: I object to the 

2 

f o rm . 

3 

MR. DAVID: That’s a 

4 

mischaracterization. 

5 

A I'm not sure that I would characterize it 

6 

that way. I'd have to review each one of 

7 

those and categorize them. It's not a 

8 

possible thing — I've already indicated 

9 

that I do not necessarily remember all names 

10 

or even chose to characterize or name the 

11 

themes. So to randomly pick two, any two, 

12 

and say is it in this particular theme is 

13 

not something that I can do at this point. 

14 

MR. HOLFORD: (CONTINUING) 

15 

Q Well, let's just suppose that these two ads. 

16 

and they each say "Guard Against Throat- 

1 7 

Scratch" at the top, right? 

1 8 

A That's correct. 

19 

Q In fact, that's the most conspicuous print 

20 

in the ads, right? 

2 1 

MR. RILEY: Object to the form 

22 

of the question. 

2 3 

MR. HOLFORD: (CONTINUING) 

24 

Q Those words "Guard Against Throat-Scratch" 
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1 

in each of these two ads are in the largest 

2 

print that there is in the ads, right? 

3 

A I would disagree. For example, it appears 

4 

to be the same print size in this particular 

5 

ad but between two different sets of 

6 

wordings. 

7 

Q Oh, you're referring to "Guard Against 

8 

Throat-Scratch" and then down here the word 

9 

"Outstanding" and "Outstanding and they are 

10 

mild," right? 

11 

A That's correct. 

12 

Q In fact, both of these ads have that 

13 

statement "Outstanding and they are mild," 

14 

right? 

15 

A That’s correct. 

16 

Q So right away, in addition to "Guard Against 

17 

Throat-Scratch," we have another message, 

18 

which is "Outstanding and they are mild," in 

19 

each of these ads, right? 

20 

A That’s correct. 

2 1 

Q So let's broaden this. Let's say these are 

22 

the only two ads that we have like this. 

23 

We'd know there were a bunch of other ads 

24 

that were put out with this type message. 
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wouldn't we? 

MR. RILEY: I object to the form 

of the question. 

A I'm not sure what you're asking me, sir. 

MR. HOLFORD: (CONTINUING) 

Q Well, is it likely at all that American 

Tobacco would have put out only two ads with 
these types of messages on them? 

MR. RILEY: Object to the form. 

MR. HOLFORD: (CONTINUING) 

Q Do you know? 

A I do not know. 

Q So unless American Tobacco has given you 

other ads of this particular type, you don't 
know whether they exist or not, right? 

A I was just given these ads to review. 

Q Yes, sir. My statement is: If these two 

ads we're looking at are the only two with 
those two messages on them in this whole 
stack of what you were given, you don't know 
if American Tobacco ever put out any other 
ads with those two messages in them or not? 

MR. RILEY: Other than what's in 

the stack before him. 
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MR. HOLFORD: 
in the stack. 

MR. HOLFORD: (CONTINUING) 

Q Is that right? 

A That's correct. 

Q Because you have never reviewed cigarette 
advertising generally; is that right? 

MR. RILEY: Other than what he's 

shown you — He's got a list of 
materials he's looked at here, 
papers and stuff. 

MR. HOLFORD: Yes, but those 

are 

MR. RILEY: I assume you meant 

to exclude those articles from your 
question, right? 

MR. HOLFORD: I'll clarify it, 

Mr. Riley, since you pointed out 
this exhibit here in front of the 
witness. 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin, Lumpkin Exhibit 1-B, which Mr. 

Riley pointed to, that's all articles, isn't 
it? 
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A That's correct, articles, books, monographs, 
those natures. 

Q There's no ad copy in that exhibit, is 
there? 

A No, sir. 

Q Okay. So if we're talking just about ad 

copy, in other words, what you see and what 
American Tobacco has given you, you know 
about that. But you don't know if anything 
else exists about American Tobacco 
advertising copy, right? 

MR. RILEY: Object to the form. 

A That's correct. 

MR. HOLFORD: (CONTINUING) 

Q And that's because you have — As far as 
cigarette advertising is concerned, you 
have -- 

MR. RILEY: Copy, you mean? 

MR. HOLFORD: Yes. 

MR. HOLFORD: (CONTINUING) 

Q Cigarette advertising copy is concerned, you 

have reviewed only what American Tobacco, by 

Chadbourne & Parke, has given you, right? 

MR. RILEY: I object to the form 
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of the question. It was given to 
him by Chadbourne & Parke. But go 
ahead and answer, Doctor. 

A It was given by Chadbourne & Parke, yes, 
sir. That's correct. 

MR. HOLFORD: (CONTINUING) 

Q So you have, for instance, never initiated 
and made your own inquiry into cigarette 
advertising copy, right? 

A The ads themselves? 

Q Yes, sir. 

A We’re clear on that. No, sir. 

Q My statement is correct? 

A Your statement would be correct. 

MR. HOLFORD: Now, first, I 

guess, Mr. Riley, this is a bit much 
to have the reporter copy and attach 
as exhibits. would you be willing 
to provide a copy of this, as we've 
done before, and we can reserve 
Exhibit 1-C for it? 

MR. RILEY: If you want to, but 

I think Dr. Pollay's got it all. 

MR. HOLFORD: Are you saying 
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that these deposition exhibits are 
from Pollay? 

MR. RILEY: They may have been. 

I'm not sure. But I believe they 
are Pall Mall advertising that Dr. 
Pollay produced at some point in 
time. But I'm not entirely sure of 
that. 

MR. HOLFORD: Well, we're also 

not sure if that's all, that this is 
an identical stack to what Dr. 

Pollay had, right? 

MR. RILEY: At one time it was, 

unless Dr. Pollay has added to his 
collection. I don't know. 

MR. HOLFORD: Well, I would -- 

MR. RILEY: I'd be happy to send 

you a set of those if that's what 
you're asking me, Doug. 

MR. HOLFORD: Can we each mark 

them Exhibit 1-C to this deposition? 
You can mark the set you send me, if 
you'd like. 

MR. RILEY: That's fine. 
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A 

Q 

A 

Q 


MR. HOLFORD: It's six cents a 

copy. 

MR. RILEY: I thought it was 

seven. 

MR. HOLFORD: Well, the standard 

in the case has been six. Do you 
want to bury that now or — 

MR. RILEY: If that’s what it 

is, that's what it is. 

MR. HOLFORD: Let's go ahead, 

though, and mark these three pages 
that were on the top that are 
stapled together that we’ve been 
referring to as Exhibit l-C(l). 

(DISCUSSION OFF THE RECORD) 

HOLFORD: (CONTINUING) 

Now, Dr. Lumpkin, we've marked as Exhibit 
l-C(l) the three pages from Exhibit 1-C that 
were stapled together; is that right? 

Yes, sir. 

Do you recall why those three pages were 
separately stapled like that? 

I have no earthly idea. 

Were they that way when they were provided 


http://legacy.libra»y. 


LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 



61 



1 

to you? 

2 

A Don't recall. 

3 

MR. RILEY: Do you want to take 

4 

it back now and you don't have to 

5 

mark it as an exhibit? 

6 

MR. HOLFORD: No, no. I'll 

7 

understand, Mr. Riley, that you're 

8 

going to give me copies of all of 

9 

the Pall Mall ads that Dr. Lumpkin 

10 

produced except the three pages of 

11 

Exhibit 1-C because they'll be 

12 

attached. 

13 

MR. RILEY: Right. 

14 

MR. HOLFORD: (CONTINUING) 

15 

Q What about the subpoena Item 6? I think you 

16 

just told me you didn't do that, right? 

1 7 

A That's correct. 

18 

MR. RILEY: Twice he's told you 

19 

that. 

20 

MR. HOLFORD: (CONTINUING) 

2 1 

Q You did no recording of your thoughts in 

22 

your work in this case; is that right? 

23 

A That's correct. 

24 

MR. RILEY: Asked and answered. 
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MR. HOLFORD: (CONTINUING) 


Item No. 7, I guess I should ask if you have 
anything — No, no, that’s a different 
question. Okay. Item No. 7, works which 
specifically discuss cigarette smoking and 
addiction. Did you have any such thing? 

MR. RILEY: Other than the 

Surgeon General's reports? 

MR. HOLFORD: Yes. I know the 

'89 Surgeon General report discusses 
addiction, so that's included. 
HOLFORD: (CONTINUING) 


Do you recall that? 
Yes, sir. The clar: 


I would have is 


how this would differ from 4 or 5 with the 
question I perhaps have a textbook in my 
office that might discuss smoking ads, but I 
don't know specifically. 

But, at any rate, are you including the 
three Surgeon General's reports here as 
materials you've already produced that are 
called for by No. 7? 

I have no idea what that means. 


Well — 
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MR. RILEY: He's not going to 

talk about addiction. He’s not 
going to talk about disease. I 
mean, why do we even need to go 
through 7 and 8? 

MR. HOLFORD: Well, it's 

discovery. I've objected before 
that the experts I've put up -- 

MR. RILEY: All right. Ask your 

questions. 

MR. HOLFORD: -- weren't 

tendered — 

MR. REILLY: Ask your questions. 

Go ahead. 

MR. HOLFORD: (CONTINUING) 

Q What I'm asking. Dr. Lumpkin, is: Are the 

three Surgeon General's reports that you 
produced under Item No. 4 also called for 
and are being produced under Item No. 7? 

MR. RILEY: If you know. 

A I would have to say no, because I was not 
asked to review — in 7 and 8, we can lump 
those together — as Mr. Riley said, 
addiction and disease. So while these may 
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have those in those, I have not been asked 
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to form an opinion on those areas. So if 
they're in there, they're in there. But I'm 
not producing them for that purpose. 

MR. HOLFORD: (CONTINUING) 

Q Well, of course, Items No. 7 and 8 are 
different than No. 4 because they don't 
refer to what supports your opinions in this 
case, see. There I'm simply looking for 
anything that you happen to have that 
discussed smoking and addiction or smoking 
and any disease. That's why I'm saying, do 
you tender these three Surgeon General's 
reports as supporting — I mean in response 
to Items No. 7 and also 8? 

MR. RILEY: He's answered your 

question. 

A I just answered that. No, sir, I'm not 

tendering those in support of either 7 or 8. 

MR. HOLFORD: (CONTINUING) 

Q Do you have anything that is called for by 
Items No. 7 and 8? 

A Not that I'm aware of. 

Q What about No. 9? 


http://legacy.libralry. 


LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 



65 



1 7 
1 8 
19 

2 0 
2 1 
2 2 
23 
2 4 


How does that differ from the materials that 
we have already — I'm not clear on how that 
might differ. 

I don't know, sir. I recall, though, 
reading in the publication of your opinions 
that Chadbourne & Parke gave me, that No. 9 
is taken exactly from that. I believe your 
opinion discussed any relationship, if any, 
between cigarette advertising and overall 
cigarette consumption. Do you recall that 
it does? 

That's correct. 

MR. RILEY: Doug, I think what 

Dr. Lumpkin has told you is -- 

MR. HOLFORD: I don't really 

want a commentary, Mr. Riley. 

MR. RILEY: He's already -- 

MR. HOLFORD: And I don't want 

your ideas of what he's told me, 
either. 

MR. RILEY: He's produced 

materials to you. 

MR. HOLFORD: Just objections, 

please. 
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1 

MR. RILEY: You're paying for 

2 

his time. 

3 

MR. DAVID: I kind of liked your 

4 

commentary. 

5 

MR. HOLFORD: (CONTINUING) 

6 

Q Dr. Lumpkin, so what I asked you for in No. 

7 

9 was anything you had that fits into your 

8 

study there that you formed a conclusion 

9 

about. You formed a conclusion about the 

10 

relationship between cigarette advertising 

11 

and overall cigarette consumption, didn't 

12 

you? 

13 

A That's correct. 

14 

Q Do you have any materials that are related 

15 

to that? 

16 

MR. RILEY: Other than what 

17 

you've — 

18 

A I've already produced those. 

19 

MR. HOLFORD: (CONTINUING) 

20 

Q All right. That's an answer. All right. 

2 1 

Okay. You're referring to the three Surgeon 

2 2 

General's reports, then, Exhibit 1-B, right? 

2 3 

A That's correct, sir. 

24 

Q All right. No. 10, and I think I asked you 
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that already. You didn't put down your 
thoughts in any form, so you don't have any 
indexes of your thoughts, right? 

A That's correct, other than — 

MR. RILEY: He's given you one 

index here. 

A If you count this as an index — 

MR. HOLFORD: (CONTINUING) 

Q Exhibit 1-B . 

A — you may do so, but that's the sum total 
of it there. 

Q All right. Thank you. And I think you've 
already said you never provided any — that 
is written reports or summaries to 
defendants, right? 

A That's correct. 

Q Okay. Have you given anything to defense 

counse1? 

A No, sir. 

Q Well, now, again, except for your invoices, 
right? But other than that, nothing, right? 

A That's correct. 

Q Are the three Surgeon General's reports, 

'64, '79, and '89, and the Pall Mall ads, 
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Exhibit 1-C, the only tangible items you've 
ever received from the defendants in this 
case — and checks? 

MR. RILEY: That assumes we've 

paid his statements. I object to 
the form of the question. That's a 
joke. 

A They have. And, no, this is it, sir. 

MR. HOLFORD: (CONTINUING) 

Q What I listed is everything, right? 

A That's correct. 

Q Have you seen any depositions of other 

experts in this case? 

A No, sir, I have not. 

Q Have you gotten any summaries of such 

depositions or anything? 

A No, sir, I have not. 

Q Do you know who Dr. Richard Pollay is? 

A In broad terms, yes, sir. 

Q Had you heard of him before your involvement 

in this case? 

A No, sir. 

Q And you have not received anything 

concerning any testimony he's given in this 
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A No, sir. 

Q Is my statement correct? 

A Your statement is correct, yes, sir. 

Q Have you been told anything concerning any 
testimony of Dr. Pollay? 

A I believe we have discussed in general 
terms, perhaps, in our discussions. 

Q Dr. Pollay's testimony; is that right? 

A That's correct. 

Q Have you heard or discussed any other 
experts' testimony? 

A No, sir. 

Q So any discussions you've had regarding 

other experts in this case has focused and 
included only Dr. Pollay; is that right? 

A As I recall. 

Q As you recall, right. 

A Yes, sir. 

Q Have you ever heard the name Dr. Darrell 
Knox? 

A No, sir. 

Q How about Elizabeth Whelan? 

A I might have, but I can't recall where and 
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what context. 

She runs the American Council on Science and 
Health in Manhattan. Does that — 

That doesn't help any. 

Have you heard or discussed the testimony of 
any factual witness in this case? 

No, sir. 

If I mentioned Lillian Allgood, does that 
ring a bell? The wife's name is Bonnie. 
Thank you for clarifying that. No. 

What about the plaintiffs, Bonnie Allgood, 
Marcus Allgood, Malcolm Allgood, have you 
heard anything about them? 

No, sir. 

So the only person that you've heard 
anything about or discussed in relation to 
this case has been Dr. Poll ay; is that 
right? 

That's correct. 

Now, No. 15, do you have anything relating 
to Samuel E. Allgood? 

No, sir. 

You don't know anything about Sam Allgood or 
his family at all, right? 
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A Very broad terms concerning Mr. Allgood. 

Q What are the broad terms you have an 

understanding of? 

A He smoked Pall Mall and he died at some 

point in his life — at the end of his life. 
That's about it. 

Q You didn't even know what years he smoked 

Pall Mall? 

A Not specifically. No, I can't recall. 

Q Did you know he smoked Camels? 

A I believe I was aware of that. He switched 

to Camels at some point in his life, yes. 

Q So you understood that he smoked Camels 

early on, and then at some point he switched 
to Pall Malls? 

A No. I don't recall the order or the year. 

So I don't know that. 

MR. H0LF0RD: Would you read 

back his answer before that? 

(COURT REPORTER READ BACK AS REQUESTED.) 

MR. HOLFORD: (CONTINUING) 

Q So your understanding was that he switched 
to Camels or not? I don't know. 

A I do not know factually whether he smoked 
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Q 


one first or the other, 
understanding is that he smoked both of 
them, and that's why R.J. Reynolds is 
involved in the case. But the order, I do 
not know that. I could be mistaken on the 
order. 

So your understanding is the reason that 
these Pall Mall ads that you were given end 
in about the late '60s is because he 
switched to Camels after that? 

MR. RILEY: I object to the form 

of the -- There's no basis for that. 
He just said he didn't know when he 
smoked what brands and when. 

MR. HOLFORD: It's a question. 

MR. RILEY: It lischaracterizes 

the testimony and it's grossly 
unfair, and you know it. 

MR. HOLFORD: No, I don't know 

it. 

MR. RILEY: Yes, you do. 

MR. HOLFORD: No, I don't, Mr. 

Riley. 

MR. RILEY: That's outrageous. 
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MR. HOLFORD: Well, we can 

compare on the record my questions 
today and your comments on the 
record today — 

MR. RILEY: Well, I'd be happy 

to do that . 

MR. HOLFORD: — and see what's 

outrageous . 

MR. REILLY: I'd be happy to do 

that. Go ahead. Doctor. Answer his 
questions. 

MR. HOLFORD: We may do that. 

MR. HOLFORD: (CONTINUING) 

Q Now, Dr. Lumpkin, if I — I'm not going to 
suggest it. But is any part of your 
understanding -- Let me back up. What is 
your understanding of why your — if you 
have any, of why these ads you were given by 
Pall Mall attorneys, they stop at about the 
late '60s? 

A I have no understanding of that at all. 

Q You didn't ask about that, why they stopped 
then? 

A No, sir, I did not. 
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Q At any point have you asked for further ads 
more in the future? 

A No , sir. 

Q Now, these ads in Exhibit 1-C do go back to 
the '30s, right? 

A I believe I saw some in the '30s there, yes, 
sir . 

Q Does it make any difference in your opinion 
as to the relevance of the ads to Sam 
Allgood's case, whether he was actually 
smoking Pall Malls at that time or not? 

MR. RILEY: Object to the form 

of the question. It calls for a 
legal conclusion. 

MR. HOLFORD: I'll rephrase 

that. I'll relate it to the case. 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin, as far as your opinions in this 
case are concerned, does it make any 
difference whether Sam Allgood was smoking 
Pall Malls in the '30s or not? 

A No, sir, it does not. 

Q Is that because in your opinion the Pall 

Mall ads could still have been read by him 
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MR. RILEY: I object to the form 

of the question. It assumes facts 
not in evidence and it 

mischaracterizes his testimony. Go 
ahe ad, Doctor. 

MR. HOLFORD: (CONTINUING) 

Q Is that true? 

A My opinions are based — have nothing to do 

with Mr. Sam Allgood. 

Q Oh, all right. So while you may have some 
understanding of it, you don't care what he 
was smoking when or even if he smoked, 
right, as far as the basis of your opinions 
in this case? 

A That's correct. 

Q Now, as you sit there now. Dr. Lumpkin, have 

you seen everything that you consider 
necessary to support the opinions you expect 
to state at the trial of this case? 

A That question presumes that I would know 
what I would be asked. There may be 

questions that I am asked, materials I'm 
asked to look at that I'd be happy to do so. 
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Q Well, what I'm trying to determine right 

now. Dr. Lumpkin, is just what you know as 
you sit here now and based on what you've 
seen up to now, okay. When I say "expect to 
state at the trial of this case," I'm not 
speaking of what you may actually state at 
the trial of this case. I'm only speaking 
of what you expect to state right now. 

Okay? You've given certain opinions in this 
case, right? 

A Right. 

Q Right now you expect to state those opinions 
because that's what you were asked about, 
right? 

MR. RILEY: Object to the form. 

Go ahead. Doctor. 

A That's correct. 

MR. HOLFORD: (CONTINUING) 

Q All right. So as far as those opinions that 
you now expect to state at the trial of this 
case, have you seen everything that you 
consider necessary to support those 
opinions? 

A The process of research is an ongoing thing. 
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At this point, the materials that I provided 
you are sufficient at one level to 
generate — for me to generate my opinions 
from. There may be additional materials 
that I review, either on my own in my 
ongoing research or am asked to review, that 
would also be used to formulate that 
opinion. And until I'm told not to look at 
anything else, I will continue to look. 

Well, that's why I phrased my question in 
terms of the materials that you've produced 
here today being sufficient, not necessarily 
everything ever, but just sufficient to 
support the opinions you've given in this 
case. That's true; isn't it? 

I would say so, yes. 

Now, I've already marked, I believe, your 
C.V. — I'm sorry — your resume as Exhibit 
2. Do you see that? 

Yes, sir. 

Is this now complete as of last week? 

I believe so, yes, sir. 

Is it all true? 

I would hope so, yes, sir. 
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Q Did you have any military service? 

A I sure did. 

Q Were you on active duty? 

A Government-defined active duty, no. 

Q Well, how would you define it? 

A Over 180 days, no, sir, I was not. I was in 

the Arkansas Air National Guard. So I don't 
get veteran benefits. 

Q So you were in the Reserves, in other words? 

A I was in the Arkansas Air National Guard, 
which is distinct from the Reserves, sir. 

Q You said the Air National Guard? 

A Yes, sir. 

Q Did you fly things? 

A No, sir. 

Q what did you do? 

A I was an administrative specialist. 

Q Well, you know, C-20s, and the helicopters 

and then just, you know, things, you know, 
items. 

MR. DAVID: C-130s, Doug. 

MR. HOLFORD: They're C-130s, 

what eve r. 

MR. DAVID: C-123s. There are 
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no C-2 0 s. 

MR. HOLFORD: Well, it sounded 

good. 

HOLFORD: (CONTINUING) 

Now, how long were you in the Air National 
Guard? 

Six years. 

But you were never called up, in other 
words? 

No, sir. 

Were you ever called to ready? 

I don't believe so. I don't believe so. 
What were the six years? 

1970 to 1976. 

Your years 20 to 26? 

That would be correct. 

Now, have any of the publications or other 
works described in your resume. Exhibit 2, 
involved tobacco use? 

No, sir. 

Tobacco — Does anything in Exhibit No. 2, 
your resume, involve tobacco advertising? 

MR. RILEY: Directly, you mean? 

MR. HOLFORD: All right. I'll 
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rephrase it. 

MR. HOLFORD: (CONTINUING) 

Q Do any of the publications or other works 
described in your resume, Exhibit No. 2, 
discuss tobacco advertising? 

A No, sir. 

Q Do any of the publications or other works 
described in your resume, Exhibit No. 2, 
involve nicotine dependence or addiction? 

A No, sir. 

Q You've had, I think I read in your resume, 
some chemistry background; is that right? 

A That's correct. 

Q You got a B.S. in chemistry? 

A That's correct. 

Q Did you do any work beyond your B.S. in 
chemistry? 

A No, sir. 

Q Did you have any employment in chemistry? 

A Yes, sir. 

Q How many years? 

A Actually, a little less than one. 

Q Was that after your Bachelor's degree? 

A It was actually at the end of my Bachelor's 
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1 

degree and just at the beginning of my 

2 

Master's, as I recall. 

3 

Q What did you do your Master's in? 

4 

A Master's in business administration. 

5 

Q As a holder of a Bachelor's degree in 

6 

chemistry, you'd have the ability to have an 

7 

understanding about addictive substances, 

8 

wouldn't you? 

9 

MR. RILEY: Object to the form 

10 

of the question. 

11 

MR. HOLFORD: Would you -- 

12 

MR. RILEY: As a professional, 

13 

you're talking about -- 

14 

MR. HOLFORD: No. As a person 

15 

that holds — 

16 

MR. RILEY: -- or as a layman? 

1 7 

MR. HOLFORD: -- a Bachelor's 

18 

degree in — Well, I don't know if 

19 

you'd call it a layman or not. I 

20 

don't know how many people walking 

2 1 

around in this country have a 

22 

Bachelor's degree in chemistry. 

23 

MR. RILEY: I have no idea. 

24 

Doug. 
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MR. HOLFORD: (CONTINUING) 

Q As the holder of such a degree and having 

some employment in that field, do you have 
an understanding of substances that are 
addictive in human beings? 

MR. DAVID: I object to the form 

of the question. 

MR. RILEY: I object to the 

form. Go ahead. Doctor. 

A I have had no formal training in addictive 

substances that I can recall. 

MR. HOLFORD: (CONTINUING) 

Q Do you know whether or not cigarette smoking 
is addictive in humans? 

MR. RILEY: I object to the 

form. 

A I do not know that. 

MR. HOLFORD: (CONTINUING) 

Q Would you describe your work, what you do 

day to day? 

A In my current position? 

Q Yes, sir, now. 

A I teach, I do research, I'm an 

administrator. I am also — I do work in 
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professional organizations. I do 
consulting. I do service work. I do 
community service, services for the 
university, community service. That's tired 
me out just saying that. 

Q Does that pretty well cover it? 

A Whatever duties I'm asked to perform. I 

don't mean to be flippant. 

Q That's all right. That's a broad question. 

Now, do you have specific courses that you 
teach? 

A Yes, sir. 

Q Are they undergraduate or graduate or both? 

A Some of both. 

Q Are they all in advertising? 

A No, sir. 

Q what's one not in advertising? 

A I generally teaching marketing research. 

Q Is that different than advertising? 

A It's a different course, yes, sir. 

Q How does marketing research as it's taught 

at the university differ from advertising? 

A It's a different field. We have many sub¬ 

disciplines within marketing. 
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Q Well, is marketing research looking back 
into advertising that has already — 
advertising and other promotional efforts 
that have occurred in the past and studying 
them? Is that what that is? 

A We can certainly use marketing research to 
do that, yes, sir. 

Q How do you define marketing research? 

A Marketing research is developing information 
for use in decision-making. 

Q Oh, so it's not looking back so much as it 
is digging into what's there now? 

A No, sir. The techniques of marketing 
research can be used for any number of 
specific applications and questions. 

Q Is there a process definable in marketing 
research ? 

MR. RILEY: I object to the form 

of the question. 

A Please clarify. 

MR. HOLFORD: (CONTINUING) 

Q Well, is marketing research a science? 

MR. RILEY: I object to the 

form. Go ahead. 
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MR. HOLFORD: (CONTINUING) 

Q You know what a science is, right? 

A I know what a science is. It is considered 
a social science. 

Q In a pure science, we have what's called the 
scientific method, right? 

A That's correct. 

Q Do you have anything similar, any kind of 
definable process in marketing research? 

A We would attempt to follow the scientific 
process. That's our goal. The biggest 
difference in marketing research as against 
a pure research, scientific research, is 
that we're working with human beings; and, 
therefore, it had to be classified as a 
social science rather than a pure science. 

Q Is a use of marketing research to do 
research to figure out how well a new 
product might be received on the market? 

A Is that one activity, that it can be used 
for marketing research? 

Q Yes. 

A Yes, sir. 

Q Is one use of marketing research to go back 
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1 

into the advertising campaigns that were 

2 

used on some particular product and draw 

3 

conclusions about what went on? 

4 

A Marketing research can be used for that. 

5 

also, yes, sir. 

6 

Q Does marketing research in those two type 

7 

uses differ in its process any? 

8 

A In the methodology, yes, sir. Process, as I 

9 

understand you're using the term, no. 

10 

Q How does the methodology differ? 

11 

A I can't answer that. There's any number of 

12 

given methodologies, and those methodologies 

13 

would depend upon the problem at hand. As 

14 

I've suggested to you, we teach entire 

15 

courses in marketing research, specifically 

16 

in marketing research at both the 

17 

undergraduate and graduate level and even 

18 

into the Ph.D. level. Perhaps I can start 

19 

with Lecture No. 1 and go through that, if 

20 

you choose. 

2 1 

Q Let's take your work in looking at these 

22 

Pall Mall ads in Exhibit 1-C. Can you 

23 

define a method that you followed in doing 

24 

that? 


87 


LINDA BREWER & ASSOCIATES 


Certified Shorthand Reporters 


P.O. Box 90721 


Lafayette, Louisiana 70509 

http://iegacy.Hbra 

y.ucs£edu/^/tMpOIa@0./pdfdustryd(cia8!jn©a4s-5S® edu/docs/tjhIOOOl 



1 


2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 
1 6 
1 7 
18 

1 9 
20 

2 1 
22 
2 3 
2 4 


A What I was asked to do would not be 

considered -- There's secondary research and 
primary research. And I was asked to do 
secondary research. 

Q Meaning you didn’t actually go out and find 
these ads, right? 

A That's correct. We've already established 
that. 

Q So all you did was review what you were 
given, right? 

A That's correct. 

Q And that's Exhibit 1-C? 

A That's correct. 

Q So, still, was there some definable method 
that you could tell us in how you looked at 
these ads, Exhibit 1-C? 

MR. RILEY: I object to the 

f o rm . 

MR. HOLFORD: (CONTINUING) 

Q How you looked at them in forming your 
opinion, your conclusions about them. 

A A definable method? I'm not sure I -- 

You're going to have to clarify a little bit 
for me, please. 
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Q Did you do any more than look at the various 

ads in Exhibit 1-C and think about them and 

opine on them? 

A Define that word, that last — 

Q Opine? 

A Yes. 

Q Form opinions about. 

A I formed opinions about them after I 
reviewed them, yes. 

Q So we'd really have to go into any steps of 

your thinking, if more than one, if we were 

going to define the method that you followed 
or define any method that you followed, if 
any, in looking at these ads; am I right? 

A Please restate that. 

Q Sure. Your looking at them and reading 

them, these ads in Exhibit 1-C, was the 
first step, right? 

A Yes, sir. 

Q And the last step was your forming your 

opinion about these ads, right? 

A That's correct. 

Q And the only thing in between is your 

thinking, right? 
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A Yes, sir. As opposed to what? 

Q Well, for instance, copying out all of the 
ads that you could define in one campaign 
and putting them in this stack and all of 
the ads in another one in that stack. I 
mean, you didn't do anything tangible or 
anything with anything tangible in between 
looking at these ads and forming your 
opinion about them, right? 

A That's correct. 

Q Did you have a question in your mind when 
you looked at these ads? 

MR. RILEY: I object to the form 

of the question. 

A A question? 

MR. HOLFORD: (CONTINUING) 

Q Yes. 

A Please restate that. 

Q Well, a particular question, that is, in 
publishing these ads so that cigarette 
smokers would see them, did American Tobacco 
do blank, blank, blank or not, for instance? 
I mean, that would be a question a person 
might have, I suppose, in looking at these 
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MR. RILEY: I object to the 

form. 

MR. HOLFORD: (CONTINUING) 

Q That's what I'm saying. Did you have any 
question in your mind when you looked at 
these ads? 

A Not a specific question, no, sir. 

Q Your first step, in other words, was only to 
look at them, to see what was in there, and 
that's all? 

A No, sir. That's -- 

Q That's not right? 

A That's not correct, either. 


1 5 


Q What is correct? What's the first thing you 
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did? 

A Well, I don't know that I can tell you the 

first thing I did. I can tell you what I 
was asked to do. Look at them and offer an 
opinion as they related to accepted 
advertising principles, period. 

Q So what was in your mind when you reviewed 

these ads in Exhibit 1-C was did these ads 
fit within general advertising principles? 
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MR- RILEY: Object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q Is that right? 

A Please restate your question. I think you 
turned my answer around. I just want to 
make sure you didn't. 

Q Well, when you went to look in these ads. 
Exhibit 1 — C, you did so to answer the 
question given you by Chadbourne & Parke, 
which was do these ads comply with general 
advertising principles; is that right? 

A Yes. 

Q And that describes what you’ve done with 

these ads, Exhibit 1-C, right, come up with 
an answer to that question? 

A That's correct. 

(WHEREUPON, A LUNCHEON RECESS WAS TAKEN 
AT THIS TIME.) 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin, if you're able, can you tell me 
on what pages of this 1989 Surgeon General's 
report you find the support for your 
opinions? Do you have that in mind? 
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A No, sir. 

Q Would it take long to look through the table 
of contents or just look through to see? 

A I could perhaps look and tell you chapters. 
Would that be helpful to you? 

Q That's a start. Yes, sir, let's do that. 

A That would have materials — Generally, we 
would be considering Chapters 4 through 8, 
some or all of those parts in the '89 one, 
for example. 

Q I'm going to speak to the '89 report first. 

A Yes, sir. 

Q In the '89 report, do you have in mind 

certain passages in that report, I mean, 
maybe a paragraph to a page or two or 
something like that in that report? 

A No, I don't believe I could identify it at 

this point. Those chapters all have certain 
materials and I would have reviewed all of 
them. I don't think I can call certain 
passages, no, sir. 

Q Do you have any idea whether at trial 

American Tobacco will, say, put up on big 
placards and blow-ups of certain passages 
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from that report for you to read and explain 
to the jury? 

A I have no idea, sir. 

Q Now, you're not saying that everything in 
Chapters 4 through 8 of the '89 Surgeon 
General's report support your opinions, are 
you? 

MR. RILEY: The question has 

been asked and answered. 

A If we can take the word "support" out — 

Again, that's been bothersome to me all day. 

I will utilize some or all — No, some of 
them aren't relevant for the areas that I've 
been asked to comment on. 

MR. HOLFORD: (CONTINUING) 

Q Is there anything, in your opinion, in 

Chapters 4 through 8 of the 1989 Surgeon 
General's report that are not favorable to 
your opinions in this case? 

MR. RILEY: I object to the form 

of the question. The question is 
compound. You're asking him about 
an entire document. He's already 
told you he can't go through it and 
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1 

recall particular passages at this 

2 

time. Go ahead. Doctor. 

3 

MR. HOLFORD: (CONTINUING) 

4 

Q Chapters 4 through 8, as I said. 

5 

A We're going back to the talk we had earlier 

6 

about favorable, not favorable support, not 

7 

support, and I can't respond with that 

8 

verbiage. This material was used to 

9 

formulate an opinion. 

10 

Q Well, let me ask you this, then: Would a 

1 1 

statement such as, "Tobacco advertising. 

12 

including that of American Tobacco, has been 

13 

misleading the American public as to the 

14 

health risks of smoking." 

15 

Now, would a statement like that be in 

16 

support of your opinions? 

17 

MR. RILEY: I object to the form 

18 

of the question. Are you saying 

19 

that there's a statement like that 

20 

in the 1989 report? 

2 1 

MR. HOLFORD: I asked a 

22 

question. 

23 

MR. HOLFORD: (CONTINUING) 

24 

Q Would a statement like that be in support of 
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your opinions in this case? 

MR. RILEY: You're asking him to 

answer that question without seeing 
a statement like that in context, 
correct? 

MR. HOLFORD: I am asking him to 

address that statement. 

MR. RILEY: Go ahead, Doctor. I 

object to the form of the question. 

MR. HOLFORD: (CONTINUING) 

Q I'm not asking you to take it as true or to 
assume the truth of it. I'm simply asking, 
that statement, is it in support of your 
opinions, or is it not in support of your 
opinions? 

A Okay. I think I can answer that question 
the way you've just stated it if you would 
give me the statement that you made again. 

Q Yes, sir. "Tobacco industry advertising, 

including that of American Tobacco, has been 
misleading the American public as to the 
health effects of smoking." 

MR. RILEY: Same objection. 

A With a caveat that that is a hypothetical 
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MR. HOLFORD: (CONTINUING) 

Q Yes, sir, hypothetically. 

A I'm not agreeing that there is such a 
statement. 

Q Yes, sir. 

A And since it is a hypothetical, that it's 
not taken out of some broader context. 

Q It's given to you simply as is, yes. 

A Simply as is. No, I would not agree with 

that. My opinion would disagree with that. 

Q So that statement does not support your 
opinions, right; as, say, a piece of 
evidence, it does not support your opinion, 
does it? 

MR. RILEY: He told you it's 

contrary to his opinion. He just 
told you that. 

MR. HOLFORD: (CONTINUING) 

Q Let me put it this way: That statement does 

not support your opinion, true? 

A I can't use the word "support" again, sir, 
please. 

Q What do you use then? 
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A I would use a statement like that as part of 
my overall research to get to an opinion, 
and I may not use any one statement 
classified as pro or con. I weigh all of 
these together and come up with my 
conclusions based on all of the evidence. 

Q So the way you phrase it, then, is that that 
statement contradicts your opinion, in other 
words, or your opinion contradicts that 
statement; which way? 

MR. RILEY: Object to the form 

of the question. He just explained 
it to you. 

MR. HOLFORD: (CONTINUING) 

Q What is the relation of your opinion to that 
statement ? 

MR. RILEY: Asked and answered. 

MR. HOLFORD: (CONTINUING) 

Q I think you did say it, but I've forgotten. 
What is it? What do you call it? 

A You’ve got me confused here. What do I call 
what ? 

Q What is the relation of your opinion to that 
stat ement ? 
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MR 

Q 


MR 

Q 

A 


A 

Q 

A 

Q 


MR 

Q 


HOLFORD: (CONTINUING) 

How do you relate your opinion to that 
statement? 

MR. RILEY: Same objection. 

HOLFORD: (CONTINUING) 

Go ahead. 

My overall opinion would not support that 
statement. 

And your opinion disagrees with that 
statement; isn’t that also true? 

That's correct . 

I think that's what you said before. 

Yes, sir. That's what I said, yes, sir. 

Does everything in Chapters 4 through 8 of 
the 1989 report of the Surgeon General agree 
with your opinions in this case — 

MR. RILEY: Object to the form 

of the question. It's compound. 
HOLFORD: (CONTINUING) 

— in your opinion? 

MR. RILEY: Let me still object 

to the form of the question. It's a 
compound question because he's 
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already told you he's not prepared 
to go through it on a page by page 
basis right now. Go ahead, Doctor. 
If you can, answer it. 

A I cannot answer that question because you're 
saying everything; therefore, I cannot 
respond to that everything. I have not 
memorized everything in Chapter 4; so, 
therefore, I could not answer that. 
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MR. HOLFORD: (CONTINUING) 

Q 4 through 8. 

A Especially 4 through 8. 

Q Is it your opinion that the material in 
Chapters 4 through 8 of the 1989 Surgeon 
General report, some of it is in agreement 
with your opinions and some of it is 
contrary to your opinions; do you agree with 
that ? 


19 
2 0 


MR. RILEY: Object to the form. 

Go ahead. 



I still have a lot of problem with agreeing 
or not, supporting or not supporting. All 
of this together goes to make up my opinion. 
HOLFORD: (CONTINUING) 
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1 Q Okay. Does the — 

2 A I don't know how to answer it any more than 

3 that. 

4 Q Are your opinions in agreement with the sum 

5 total of the material in Chapters 4 through 

6 8 of the 1989 Surgeon General's report? 

7 MR. RILEY: Object to the form 

8 of the question. 

9 A Again, the same thing. I would have to 

10 review carefully everything in those 

11 chapters. There could be possibly something 

12 in those that I would not want to say I 

13 agree with. I evaluate the evidence there 

14 before me and may or may not agree with the 

15 conclusions that are drawn by others. 

16 MR. HOLFORD: (CONTINUING) 

17 Q But apparently something in Chapters 4 

18 through 8 of the 1989 Surgeon General's 

19 report agrees with your opinions, right? 

20 That's very broad. 

21 A Yes. Use of that material to reach my 

22 conclusions, yes. 

23 Q So you must feel that the main message of 

24 Chapters 4 through 8 of the 1989 Surgeon 
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1 

General's report is in agreement with your 

2 

opinions? 

3 

MR. RILEY: I object to the form 

4 

of the question. 

5 

MR. HOLFORD: (CONTINUING) 

6 

Q Is that true? 

7 

A I used that body of material, as well as 

8 

other materials that I've provided. All of 

9 

those together are used to form my opinion, 

10 

and I would not characterize as being able 

1 1 

to draw an opinion out of one source in 

12 

isolation, no, sir. 

1 3 

Q well, are you reading any of the three 

14 

Surgeon General's reports that you produced 

15 

today, the '89, the '79, and the '64, in any 

1 6 

unusual or particularly constructed way, or 

1 7 

are you just reading them as they're 

18 

written, what anybody would take them to 

19 

mean? 

20 

MR. RILEY: I object to the form 

2 1 

of the question. I think it's 

22 

incomprehensible. 

23 

MR. HOLFORD: (CONTINUING) 

24 

Q Do you understand that question? 
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1 


A 


Please restate it. 


2 

Q Well, if anybody read these three Surgeon 

3 

General’s reports, *89, ’79, and '64, are 

4 

they going to take any different meaning 

5 

from any of the material than you’ve taken 

6 

from it? 

7 

MR. RILEY: Object to the form 

8 

of the question. 

9 

A It's very possible, especially if they have 

10 

not had the training and experience that I 

1 1 

have had. I would expect that someone may 

12 

not interpret it the same as I did. 

13 

MR. HOLFORD: (CONTINUING) 

14 

Q Now, these materials in these Surgeon 

15 

General reports have been written by people 

16 

that have had training in the areas they're 

17 

writing in, right? 

18 

A I have no knowledge of the specific 

19 

credentials of any of those people in there. 

20 

Q So you're not vouching for the — yourself. 

2 1 

you're not vouching for the validity of any 

22 

of these three reports, then, the '89, the 

23 

'79, or the '64? 

24 

MR. RILEY: Object to the form 
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1 

of the question. 

2 

MR. HOLFORD: (CONTINUING) 

3 

Q Is that right? 

4 

MR. RILEY: The question is 

5 

vague and ambiguous. 

6 

A I'm sorry. I may have to ask you to ask the 

7 

question again. I think I know what you’re 

8 

asking, but I'm not — I don't think it's my 

9 

job to formulate that question for you. 

10 

MR. HOLFORD: (CONTINUING) 

1 1 

Q Are you testifying that the '89, the '79, 

12 

and '64 Attorney General's reports are 

13 

trustworthy and are valid statements of what 

14 

they purport to say? 

15 

MR. RILEY: I object to the form 

16 

of the question. You said Attorney 

1 7 

General and you meant Surgeon 

18 

General. But even if you said 

19 

Surgeon General, I would still 

20 

object on the grounds that the 

2 1 

question is vague and ambiguous. If 

22 

you can answer it, go ahead and 

23 

answer it. Doctor. 

24 

A I have not been asked to review all of the 


104 


LINDA BREWER & ASSOCIATES 


Certified Shorthand Reporters 


P.O. Box 90721 


Lafayette, Louisiana 70509 

http://iegacy.Hbrc 

ry.uc^edaifid/ttipOIaQIS/pdfdustryqj&mijnss'Sssises edu/docs/tjhIOOOl 


1 

primary documents that went into this and 

2 

comment on their veracity, no, sir. 

3 

MR. HOLFORD: (CONTINUING) 

4 

Q So in taking what you've taken from the '89, 

5 

'79, and '64 Surgeon General's reports to 

6 

form your opinions, you're saying you're not 

7 

assuming the truthfulness of those 

8 

materials; is that what you're saying? 

9 

MR. RILEY: Of what materials? 

10 

MR. HOLFORD: The ones that he's 

11 

taken to form his opinions. 

12 

MR. RILEY: Which are those? 

13 

MR. HOLFORD: Whatever he took. 

14 

MR. RILEY: I object to the form 

15 

of the question. It's vague and 

16 

ambiguous. 

17 

MR. HOLFORD: (CONTINUING) 

18 

Q Do you understand it? 

19 

A I believe I understand the question you're 

20 

asking. 

2 1 

MR. RILEY: Go ahead and answer 

22 

it, if you can. 

2 3 

A The materials are taken, as any published 

24 

materials, with the faith that they are 
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published in good faith and are credible 
sources, that and all of the materials. 

That applies to all of the materials. That 
does not necessarily mean that they all are, 
and I would not be in a position to vouch 
for every single piece of material that was 
put in these documents as saying it is 
absolutely correct or not. 

The reason why is because much of the 
conclusions that are drawn in the Surgeon 
General's report are, in fact, conclusions 
based on others' research. So to completely 
verify the accuracy, you have to not only 
look at the individual pieces researched and 
then to verify their conclusions and their 
methodology and so forth, but then you also 
have to question the conclusions that are 
drawn from that. 

I was not asked and it's not the normal 
course of an investigation to move beyond 
and check primary data sources for accuracy. 
Some people, in fact, can do that. That is 
done in cases. But I was not asked to do 
so. But I can question and lend my own 
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1 

interpretation to the conclusions that are 

2 

drawn in these reports as well as other 

3 

articles that have been cited. I draw my 

4 

own conclusions about what they actually 

5 

say . 

6 

MR. HOLFORD: (CONTINUING) 

7 

Q Going back to the '89 report, are there 

8 

specific types of information or statements 

9 

that you've used from this report to assist 

10 

with your forming of opinions? I mean. 

1 1 

there are graphs in here. There are 

12 

statements of theories in here. There are 

13 

principal conclusions in here. I mean, is 

14 

there any particular type of thing you're 

15 

taking from here? Raw data, for instance. 

1 6 

would be in here. 

17 

MR. RILEY: Object to the form 

1 8 

of the question. 

1 9 

A No particular type. I would review it all. 

20 

including those things. 

2 1 

MR. HOLFORD: (CONTINUING) 

2 2 

Q Now, just speaking of the '89 report. 

2 3 

Chapters 4 through 8, your having reviewed 

24 

those and thought about them, those 
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1 

particular chapters, you have done that? 

2 

A Yes, sir. 

3 

Q Okay. Did you find them to appear to be 

4 

truthful in your own opinion? 

5 

MR. RILEY: I object to the form 

6 

of the question. It's vague. It’s 

7 

compound. It asks -- It's a global 

8 

question about hundreds of pages of 

9 

materials. I don't think it's a 

10 

fair question to ask the witness. 

11 

MR. HOLFORD: (CONTINUING) 

12 

Q Would it help to take it a chapter at a 

13 

time? 

14 

A It's your time. If you want to read a 

15 

chapter at a time, we'll be happy to do so. 

1 6 

But to answer your question, I would have to 

17 

re-read the chapter because your question is 

18 

so broad as to say is there anything in 

19 

there that's inaccurate, and I’ve already 

2 0 

suggested that I can't — I'm not willing to 

2 1 

say, no, there's nothing in there that's not 

2 2 

inaccurate or whatever. That's not a fair 

2 3 

que stion. 

24 

Q All I can do is ask you, I mean, and then 


108 


LINDA BREWER & ASSOCIATES 


Certified Shorthand Reporters 


P.O. Box 90721 


Lafayette, Louisiana 70509 

http://iegacy.librar; 

\uc^edoifidlttipOIa@0/pdfdustryd6SWt , ie?^^"T5SI?.edu/docs/tjhlOOO1 




Well, then, can you define any 


1 

you tell me. Well, then, can you define any 

2 

better than Chapters 4 through 8 -- And I 

3 

would ask you to go ahead and look through 

4 

if it will help -- just what portions of 

5 

those that you used in formulating your 

6 

opinion. 

7 

A You're asking me to re-read and find 

8 

specific passages? 

9 

Q Well, would you really have to read it? Can 

10 

you not look at parts of those chapters and 

1 1 

recollect which parts you’re talking about? 

12 

A No. I think your question is -- your 

13 

request, perhaps, is doable, but it would be 

14 

unfair to flip through and try to find 

15 

individual passages. You must take all of 

16 

it as written in the sum and from that draw 

17 

some conclusions. To take one passage, two 

18 

passages, that may be taken out of context 

19 

if you do so. I think it’s not good 

20 

scholarship, first of all, and it would not 

2 1 

be fair in this sitting to do so. 

22 

Q So, in your opinion, as an advertising 

23 

expert -- You’re an advertising expert? 

24 

A I'm presented as an expert in marketing and 
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advertising, yes, sir. 

Q But do you consider yourself an expert in 
marketing and advertising? 

A Yes, sir. 

Q All right. Now, as such an expert, it is 

your opinion that to take a paragraph or two 
or three out of this report and draw 
conclusions from it is not good scholarship, 
is not a good practice? 

MR. REILLY: Objection. That’s 

not what he said. 

MR. RILEY: Object to the form. 

MR. HOLFORD: (CONTINUING) 

Q I thought that's what you said. Is that 
what you're saying? 

MR. RILEY: He's testified 

repeatedly that he would have to 
look at the entire body of the 
literature, which is a waste of 
time. You're going over old ground. 
You're wasting everybody's time here 
as far as I can tell. Go ahead. 

A Your question was what, sir? 

MR. HOLFORD: (CONTINUING) 
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1 

Q Is it good scholarship to take one or two 

2 

passages out of this Surgeon General's 

3 

report and draw conclusions just from that? 

4 

Is that good practice, good scholarship, in 

5 

your opinion? 

6 

A It's not good scholarship to take just 

7 

certain passages out of any body of 

8 

literature, including taking just the 

9 

Surgeon General's report by itself and 

10 

ignore the other volumes of material there. 

11 

which is, of course, what you're asking me 

12 

to do . 

13 

Q I just asked you whether it was good 

14 

scholarship or not. So if I were to take -- 

15 

or anyone was to take one or two or three 

16 

paragraphs out of the Surgeon General's 

17 

report and blow them up on a board and 

18 

present them as self-contained conclusions 

19 

or whatever, you say what to that practice? 

20 

MR. RILEY: I object to the form 

2 1 

of the question. 

22 

A You're asking two different things here. 

23 

One is to make your opinion — You were 

24 

asking earlier about drawing your opinion on 
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1 


one or two paragraphs as opposed to maybe 


2 

3 

4 

5 

6 


using certain passages as illustrative of 
your conclusions, which is what putting it 
up on a board might be. No, sir, those are 
two different things. You can't equate the 


two . 


7 MR. HOLFORD: (CONTINUING) 

8 Q And the latter is a permissible practice in 

9 your view, it's good scholarship, or at 



least acceptable? 

You're asking me two different things. What 
I said is done on a common basis. I suspect 
that you can take any set of articles that 
you would like to and they may be quotes or 
passages taken from some place to illustrate 
a point. And those are usually attributed 
to the original source, and that is a common 
practice in many disciplines. I wouldn't 
say all disciplines, but many disciplines. 
And that's common presentation or practice. 
If that is the only thing that they're using 
to make their point, then that would not be 
good scholarship. 

All right. At this time you are not able to 
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1 

point out in these Surgeon General's 

2 

reports, the '64, '79, and '89, any such 

3 

particular passages that you would cite to 

4 

illustrate your opinions; is that right? 

5 

MR. RILEY: Asked and answered. 

6 

A That's correct. 

7 

MR. HOLFORD: (CONTINUING) 

8 

Q When is the last time you reviewed these 

9 

Surgeon General's reports? 

10 

A As we talked about, I don't keep a log. 

11 

I've reviewed different portions of them off 

12 

and on over the last six or eight months. 

13 

Q Can you give a fair estimate of how much 

14 

time you've spent reviewing these Surgeon 

15 

General reports? 

16 

A No, sir. I don't do my research where I log 

17 

how much time I spent reading any one 

1 8 

individual thing, no, sir. 

1 9 

Q Well, I'm not asking you to remember a log 

20 

entry or anything. I'm just saying right 

2 1 

now, looking back to give your best estimate 

22 

of about how many hours you put into 

23 

reviewing these reports, these Surgeon 

24 

General reports. 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

1 7 
18 

19 

20 

2 1 
22 

23 

24 


A I have no idea, sir. 

Q Well, I mean, is there any one report that 

reviewed more than the others, the Surgeon 
General reports, the three? 

A Perhaps 1979 and 1989 more so than the '64. 

Q Is there a reason that you spent more time 

on those two? 

A They had materials more germane to what I 

was asked to look at. 

Q Does your looking more at these latter two 

Surgeon General’s reports have anything to 
do with the marketing theory making advances 
in validity and so on with time? I mean, 
the '79 and '89, is the marketing theory in 
those years more valid than the marketing 
theory back in '64? 

MR. RILEY: I object to the 

form. 

A I really don't know what you're asking, but 
I'll answer part of the question. Has 
marketing theory advanced since 1964? And 
yes, sir, most assuredly it has. As a 
discipline, we are advancing. 

MR. HOLFORD: (CONTINUING) 

114 

LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 

uc^edo^Md/ili^lFa@©/pdfdustryaJ®i8U!it»4:t5i§if.edu/docs/tjhl0001 


http://iegacy.libralry. 



1 Q Did that factor enter into your spending 

2 more time on the latter two Surgeon 

3 General's reports than on the '64 report? 

4 A No, sir. 

5 Q It's entirely a matter of where you found 

6 the material; is that right? 

7 A That's correct. 

8 Q Now, between the '79 and '89 reports, do you 

9 remember which you spent more time on, or 

10 was it about the same? 

11 A I don't recall one way or the other. 

12 Perhaps about the same. 

13 Q Now, can you remember any amount of time 

14 spent on the '64 report? Did you just look 

15 through it and leave it, or did you spend 

16 more time than that? 

17 MR. RILEY: I object to the 

18 form. 

19 A I don't know what your definition of look 

20 through it and leave it is, so I — I spent 

21 less time on this one than I have those two, 

22 which I've already said. I don't want to 

23 characterize my review of this as just look 

24 through and leave it. I reviewed it to the 
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1 

2 

3 

4 

5 
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15 
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extent that I thought was appropriate. 

MR. HOLFORD: (CONTINUING) 

Q Let's go to the '64 report. What — Well, 

before we do that, though, do you mean that 
you are relying on some or all of each of 
Chapters 4 through 8 of the 1989 report? 
That's five chapters, in other words. 

A That's correct, it's five chapters. 

Q Are you taking at least something from each 
one of those chapters? 

A Sir, I'm taking something from everything 
that I've reviewed. Whether — And I've 
already indicated that I do not recall 
specifically an item or group of items in 
those chapters. I've indicated which 
chapters generally had topics that were of 
interest to me in view of the question. 

Q Then in the '64 report, what parts of that 
report had interest to you in your review? 

A I don't recall. 

Q What about the '79 report? What parts of 
that had interest to you in your review? 

A Would you like for me to look at the table 

of contents and see if I can regenerate that 
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1 

for you? 

2 

Q Sure. 

3 

A Generally, it would be those items in Part 

4 

2, perhaps, and this is just off of the top 

5 

of my mind. There may be other things in 

6 

there that I might have reviewed in my 

7 

review. But generally, Chapter 16, 17, and 

8 

18 would be the major components. 

9 

Q So your answer is generally Chapters 16, 17, 

10 

and 18 of Part 2 of the 1979 Surgeon 

11 

General's report? 

12 

A It happens to be in Part 2 unless I misread 

13 

that. 

14 

Q Yes. Well, I didn't know if you said Part 2 

15 

and 

16 

A No. Excuse me. I'm sorry. No, within Part 

17 

2. These chapters would have the most 

18 

bearing on what I was reviewing. 

19 

Q Okay. I notice Chapter 17 starts off. 

20 

"Smoking in children and adolescents." In 

2 1 

the opinions that you've given in this case. 

22 

do they take into account children as well 

23 

as adults? 

24 

MR. RILEY: I object to the form 
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of the question. 

A Please clarify. What do you mean taken into 
ac count ? 

MR. HOLFORD: (CONTINUING) 

Q Well, you have in mind the opinions that 
you've given to Chadbourne & Parke and 
they've given to us in this case, right? 

A Yes, sir. 

Q As to any statement in there, statement of 

opinion in there, do the statements apply to 
children as well as to adults, or did you 

mean for them to apply to children at all? 

MR. RILEY: I object to the form 

of the question. 

A You would have to clarify which statement. 

There are many statements there, and I would 
want to make sure my answer would be 
ac curate. 

MR. HOLFORD: (CONTINUING) 

Q Well, I mean, actually any statement. Let 

me ask this: I'll restate it. Does any of 
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1 

MR. HOLFORD: I'm going to get 

2 

to that, Mr. Riley. 

3 

MR. RILEY: You're asking him to 

4 

answer you without the benefit of 

5 

having the report in front of him? 

6 

MR. HOLFORD: Well, it hasn't 

7 

been a problem today to this time. 

8 

I imagine he'll say so if he needs 

9 

the — 

10 

MR. RILEY: I want to the record 

1 1 

to be clear, Mr. Holford, that you 

12 

have not put the document in front 

13 

of the witness. 

14 

MR. HOLFORD: oh, yes, right. 

1 5 

That's true. That's true. 

1 6 

MR. HOLFORD: (CONTINUING) 

17 

Q And if you need to look at it, just say so. 

1 8 

A Well, I did a second ago. I'd like to know 

19 

which statements you are referring to. The 

2 0 

question you asked was rather broad¬ 

2 1 

sweeping. If I knew specifically the 

22 

statement, then I could more carefully 

2 3 

answer your question for you, sir. 

24 

Q Well, is it a matter that you can't recall 
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all of your opinions? 


2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
1 2 

13 

14 

15 
1 6 
1 7 
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1 9 
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2 1 
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A (No response.) 

Q Are you saying that I'm asking you about 

more than one opinion, or are you unable to 
recall all of your opinions? 

MR. RILEY: You know there's 

more than one opinion in the report. 

MR. HOLFORD: Yes, there is. 

THE WITNESS: That's correct. 

There's more than one opinion, and 
I'd like to know what opinion you're 
referring to. 

MR. HOLFORD: (CONTINUING) 

Q Well, I don't choose to specify an opinion 
at this point. I'm asking you if there are 
any of them — Do any of your opinions apply 
to children? Did you think of children at 
all when you formed your opinions? 

MR. RILEY: I object to the form 

of the question. I think you're 
being unfair to the witness. 

A I have reviewed material dealing with 
advertising as it relates to children. 

MR. HOLFORD: (CONTINUING) 
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Q Well, all right. In forming your opinions, 
did you take the factor of children being 
involved in that process? 

MR. RILEY: Can I hear the 

question again, ma'am? 

(COURT REPORTER READ BACK AS REQUESTED.) 

MR. RILEY: Object to the form 

of the question. 

A I'm sorry. I don't know how to answer that 

question, sir. Depending on which opinion 
you're talking about, I might have — that 
might have been including children. Other 
opinions that I would be referring to might 
not be. You'll have to be more specific on 
which opinion you're talking about for me to 
answer that. 

MR. HOLFORD: (CONTINUING) 

Q No, I don't. You just answered my question. 

All right. 

A Okay, good. 

Q I'll come back to that, okay, because I want 
to finish these Surgeon General reports. 

But right now you can't recall what, if any, 
parts of the '64 Surgeon General's report 
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you used in forming your opinions; is that 
right? 

MR. RILEY: Asked and answered. 

A That's correct. 

MR. HOLFORD: (CONTINUING) 

Q Now, I'm going to guess that you have never 

smoked cigarettes; is that right? 

A Is it right that you're going to guess? 

Q No. Is my guess correct? 

MR. DAVID: Does it include 

inhaling? 

A If you're asking have I ever smoked a 

cigarette, yes, sir. 

MR. HOLFORD: (CONTINUING) 

Q You have? 

A Yes, sir. 

Q As a child experimenting? 

A That's correct. 

Q How old were you when you tried it at first, 
the first time? 

A Six or seven years old. 

Q This is in Arkansas, right? 

A Happened to be, yes. 

Q Do you recall the circumstances of that? 
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Q What were they? 

A I took a cigarette out behind the barn at my 

grandfather's house and smoked it. 

Q You were alone, in other words, when you did 

that? 

A Perhaps, the first time. I can't recall 

that. The very first time, I maybe don’t 

recall the very first time. Probably so. 

Q But specifically you don't have a recall — 

Do you have an older brother? 

A I have two older brothers. 

Q You don't recall, say, an older brother 

taking you out behind the barn and saying, 
here, whatever they called you, you know, 
try this? 

MR. RILEY: They called him Dr. 

Lumpkin in those days. 

A Yes, sir, there was some of that. 

MR. HOLFORD: (CONTINUING) 

Q Some of that? 

A Yes, sir. 

Q But the first time probably you think you 
did it by yourself? 
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1 A The best that I can recall, probably by 

2 myself, yeah. I'm not sure I'd swear to 

3 that. 

4 Q Probably is fine. That's fine. 

5 A But to the best of my recollection. 

6 Q Now, did you then continue to smoke 

7 cigarettes? 

8 A No, sir. 

9 Q That was the first and only time? 

10 A No, sir. 

11 Q Did you smoke a cigarette more than 100 

12 times? 

13 A Oh, probably not. 

14 Q Do you recall how old you were when you had 

15 your last cigarette ever? 

16 A Oh, no, sir. 

17 Q Were you still like six or seven? 

18 A Oh, perhaps early teens. 

19 Q So now and then between six and early teens, 

20 you might try a cigarette; is that right? 

21 A As I recall, it was six or seven, early, and 

22 then as an early teen, ten, eleven, twelve 

23 years old, experimented again. 

24 Q Did you do that on your own again, or were 
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there other circumstances? 

A There was usually friends, other children my 
age . 

Q Peers? 

A Peers. 

Q Did the matter of the possible effects on 
your health of smoking ever come into play 
in your smoking or not? 

A I was aware of them. 

MR. RILEY: Let me object to the 

form of the question. Go ahead. 

You can answer. 

A That was one of many factors. 

MR. HOLFORD: (CONTINUING) 

Q Well, as a young teen, was a factor in your 
not smoking that it made your mouth taste 
and smell bad, I mean, just the negative 
impacts of smoking themselves? 

MR. RILEY: I object to the form 

of the question. What negative 
impacts are you talking about? 

MR. HOLFORD: (CONTINUING) 

Q Well, did you experience any negative 


2 4 
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impacts of smoking it? 


LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 

y.ucsEedai§d/uvq07a0 , aApi]lfdustryd§S§)Ti8MsSM§f.edu/docs/tjhl0001 


125 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 


A I don't recall specific negative impacts. 

The decision was made on a variety of 
attributes. And I can't recall a single 
one. Perhaps those are part of it. 

Q I mean, the anti-social aspects of having a 
cigarette in your mouth or smoking, in other 
words, do you recall that? 

MR. RILEY: I object to the form 

of the question. 

A As with all, it — that was one of them. 

MR. HOLFORD: (CONTINUING) 

Q Have you testified under oath before today? 

A With respect to? 

Q In any setting, just where you took an oath 
to tell the truth and then proceeded to 
testify? 

A Yes . 

Q Have you ever been a fact witness before? 

A No, sir . 

Q Do you know what I mean, where you were a 
witness as to factual events that you had 
experienced or seen or heard? 

A No, sir. 

Q So any testimony you've given before under 


LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 


http://iegacyjibraFy.uc^edu/tid/tMpOIa@0/pdfdustryd6H^fi^l 5SI?.edu/docs/tjhl0001 


126 



1 


oath has been as an expert? 


2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
12 
1 3 

14 

15 
1 6 
1 7 
18 

1 9 

2 0 
2 1 
22 
2 3 
2 4 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


A 

MR . 

Q 

A 

Q 


.ucsfied 


That's correct . 

Have you given expert testimony in a trial 
before? 

No, sir. 

So it's all been by deposition? 

That's correct . 

How many times? 

Once. 

When was that? 

That was in 1993. I'm not sure of the date. 
Do you remember the name of the case it was 
in? 

It was the Wilkes case. 

Oh, in — Was it Greenville? No. Where was 
that, in Mississippi? 

MR. RILEY: Where was the case 

venued, he's asking you. 

Greenwood, I would guess. 

HOLFORD: (CONTINUING) 

Gre enwood? 

Greenwood and not Greenville. There is a 
Greenville. It was Greenwood. 

Do you remember what the point of your 
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testimony was in that case? 

A The point? 

Q Yes. 

MR. RILEY: I object to the form 

of the question. 

A Define "point." 

MR. HOLFORD: (CONTINUING) 

Q Well, I mean, what are the conclusions -- 

what were the opinions that you gave in that 
case? 

A In the deposition? 

Q Oh, I'm sorry. Yes, that's right. Yes, in 

the deposition. You had opinions formed in 

that case? 

A That's correct. 

Q In that case, the person that died had 
smoked Pall Malls? 

A I believe that's the case, yes, sir. 

Q Did you review Pall Mall advertising in that 
case? 

A Yes, I did. 

Q Was it the same as Exhibit 1-C here? 

A Yes, it was. 

Q Were your opinions roughly the same in that 
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case as here? 


A Yes, they are. 

Q Do you recall who took your deposition in 
that case? Don Barrett, maybe? 

A Fred — And his last name escapes me. If 

counsel wants to suggest that, they can. 

MR. HOLFORD: Fred? 

MR. RILEY: Fred. 

MR. HOLFORD: Okay. Well, do 

you want to suggest that? 

MR. RILEY: Are you asking me 

what his name was? 

MR. HOLFORD: Yes. 

MR. RILEY: I’d be happy to. 

It's Fred Clark. 

MR. HOLFORD: Yes, Clark, okay. 

THE WITNESS: I apologize for 

not remembering his last name. I 
should have. 

MR. HOLFORD: (CONTINUING) 

Q Where did you give that deposition? 

A Here in Lafayette. 

Q So that deposition in Wilkes in 1993 is the 

only time before today that you've given any 
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testimony under oath; is that right? 

A That's correct. 

Q Have you ever been retained to consult only 

as an expert? 

A Yes, sir. 

Q How many times? 

MR. RILEY: I think he means in 

litigation now. 

MR. HOLFORD: (CONTINUING) 

Q Oh, yes, I do. I mean in litigation. Have 

you ever done that? 

A That was my assumption. Excuse me for 

making that assumption for you. Yes, sir. 

Q How many times have you done that? 

A Twice. 

Q Now, does that include either the Wilkes 

case or this case? 

A No, sir. 

Q When was the first of that retention? 

A Oh, perhaps 1983, 1984. 

Q Were you retained in that case in the same 

capacity as Chadbourne & Parke has retained 
you in this case? 

MR. RILEY: Object to the form 
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1 


of the question. 


2 MR. HOLFORD: I'll ask another 

3 one . 

4 MR. HOLFORD: (CONTINUING) 

5 Q Was that also a smoking death case? 

6 A No, it was not. 

7 Q Did it have anything to do with cigarettes? 

8 A No, it did not. 

9 Q Was it advertising or marketing, though? 

10 A It was marketing. 

11 Q Do you remember what the product in question 

12 was? 

13 A To the best of my recollection, it was a 

14 copyright infringement specifically dealing 

15 with a company name. 

16 Q Oh, I see. Okay. So were you retained to 

17 give opinion on just how much that name had 

18 been used and exposed to the public? 

19 A I was retained to evaluate the research that 

20 would try to establish the public's 

21 awareness and the attitudes towards the 

2 2 name. 

23 Q And then the second time, when was that, 

24 about? 
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A Perhaps late 1987, 1988. 

Q Did that involve cigarettes at all or 
tobacco? 

A No, it did not. 

Q No tobac co ? 

A No. No, it did not. 

Q What did it involve? 

A It involved a company not receiving a loan 

from a bank and, therefore, was not able to 
continue in business. And the litigation 
was dealing with the damages resulting from 
that. 

Q How did marketing — Well, there was a 

marketing aspect to the damages question? 

A That's correct. 

Q So you've never listed yourself with some 

service, expert-providing service or 
anything as an expert; am I right? 

A That's correct. 

Q Have you done any work for any tobacco 

company other than in the Wilkes case and 
this case? 


23 
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MR. RILEY: I object to the form 

of the question. He's done work for 
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lawyers representing tobacco 
companies. He has not done work for 
the tobacco company. So I would 
object to it for that reason. 

MR. HOLFORD: (CONTINUING) 

Q Okay. Lawyers representing tobacco 
c omp anie s. 

A Have I worked for tobacco companies other 
than law firms representing tobacco 
companies? 

Q Oh, no, no, no. Have you done any work -- 
Except in the Wilkes case and in this 
Allgood case, have you done any work for any 
lawyers representing tobacco companies? 

A Well, to the extent that I might have done 
work for lawyers and I wasn't aware -- not 
on tobacco-related projects. I might have 
done work for lawyers, but it was — I can't 
recall, first of all, that being the case 
and, second of all, if they also represented 
tobacco companies, I wasn't aware of it. 

Q So it's true that except for the Wilkes case 
and this case, you've not done any work for 
lawyers as the result of their representing 
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Do you know any closer to an estimate of a 
time than the year 1991? 

Spring of 1991. 

Was that one particular lawyer that 
contacted you? 

It was lawyers Riley and Reilly. 

Oh, you mean Mr. Tom Riley and Mr. Jack 
Reilly here? 

That's correct. 

Was that concerning the Wilkes case? 

Yes, it was. 

Now, how did they contact you, telephone, 
visit, or letter? 

As I recall, it was a phone call and a 
visit . 

Did either of them say how they came to know 
your name? 

Yes, sir. 

What did they say? 

They received my name from another attorney 
involved, Lonnie Bailey, who received my 
name in my capacity as a chairholder at the 
University of Mississippi. 

Now, Lonnie Bailey was one of the trial 
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lawyers in the Wilkes case, wasn't he? 

A He was involved. I do not know his specific 

function. 

Q You didn't see the trial at all? 

A No, sir. 

Q I think there was another witness in the 
Wilkes case from the University of 
Mississippi. Are you aware -- 

A No, sir. 

Q What all did you do in the Wilkes case, the 

same as here, just reviewed the Pall Mall 
ads and formed your conclusions? 

MR. RILEY: I object to the form 

of the question because I think it 

mischaracterizes what he's done 
here . 

MR. HOLFORD: All right. Let me 

start over. 

MR. HOLFORD: (CONTINUING) 

Q Reviewed what materials you were either 

given or took from your own files and formed 

your conclusions about advertising and 
marketing in that case? 

MR. RILEY: I still object to 
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the form of the question — 

MR. HOLFORD: Let me just 

rephrase it. 

MR. RILEY: — because it still 

mischaracterizes what he's done 
here. 


7 


MR. HOLFORD: (CONTINUING) 
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What did you do in the Wilkes case, what 
work did you do? 

I reviewed available materials dealing with 
advertising and cigarette consumption, as 
well as reviewing Pall Mall ads. 
when were you first asked to be an expert in 
this case? 

July '93. June, July, or somewhere along in 
through there. I'm not sure of the exact 
date. 

That's fine. Now, was that after your 
deposition in the Wilkes case? 

Yes, sir. 

Do you remember when was your deposition in 
the Wilkes case? 

Honestly, I don't. I think I said earlier 
perhaps the spring of '93. That may be true 
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or it may not be. I can't recall. 

Q At some point in the Wilkes case, were you 
advised that it would not be necessary for 
you to testify at trial? 

A That's correct. 

Q Do you remember when that was? 

A Sometime a month or so prior to trial. I 
don't recall. 

Q Were you given any explanation as to why you 
wouldn't testify at trial? 

A Just in very broad, general terms. 

Q What was that? 

A Dealt with a legal turn. The case was 
evolving in another direction. 

Q Did you hear that Judge Bogan had ruled that 
cigarettes were unreasonably dangerous at 
the pretrial matter in that case? 

A Did I hear? It was in the newspapers and 
Wall Street Journal if you have 
characterized his decision correctly, which 
I can't — I don't know if your 

characterization of his ruling is correct or 
not. But I was aware that he pronounced -- 
had a ruling that, in fact, was in the 
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popular press, yes. 

Q Was this explanation to you that your 

testimony would not be admissible at trial, 
before or after that revelation in the press 
of Judge Bogan's ruling? 

MR. RILEY: Object to the form 

of the question. It 

mischaracterizes his testimony. 

A I do not remember. 

MR. HOLFORD: (CONTINUING) 

Q So in about July of 1993, what was said to 

you or written to you about this case? 

MR. RILEY: About the Allgood 

case? 

MR. HOLFORD: The Allgood case. 

A You might have to be more specific. 

MR. HOLFORD: (CONTINUING) 

Q Well, did Tom Riley call you up and say we'd 

like you to be an expert in the Allgood case 
now or another case now? 

A I think that's a fair characterization, yes. 

Q Did you agree right away, or did you get 

materials and review them first before 

agreeing? 
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MR. RILEY: Object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q You did agree, didn't you? 

A Yes . 

Q Since you had dealt with them before, did 
Mr. Riley call you and you said, well, all 
right, you would do that, or did you say, 
well, send me something on the case and then 
I'll tell you ? 

A No, nothing was sent on the case. He asked 
me to continue to — if I'd be willing to 
continue to review materials and formulate 
an opinion. 

Q So he asked you would you look at this case, 
and you agreed to? 

A No, sir. You just turned what I — That’s 
not what I said. 

Q Well, tell me again. 

A He said there was another case asking — He 
didn't give me information except in broad 
terms, just as I've already testified to 
here this morning, on what the case was 
about and asked if I would continue my 
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review of materials towards advertising and 
cigarette consumption. And I agreed to 
continue my review. 

So that was all in that one conversation, 
then? 

Yes, sir. 

Now, in fact, though, you had the '64, '79, 

and '89 Surgeon General's reports in the 
Wilkes case, didn't you? 

That's correct. 

And you had reviewed them in that case, 
right ? 

That's correct. 

And you had the ads. Exhibit C-l, in that 
case, as well, right? I think you already 
said that. 

That's correct. 

what about -- I said Exhibit C-l. I mean 
Exhibit 1-C, the ads. You had those in 
Wilkes, right? 

Yes, sir. 

Now, did you have a materials reviewed list 
in the Wilkes case? 

Yes. 
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1 Q Was it the same as Exhibit 1-B here, the 

2 materials reviewed in this case? 

3 A No, sir. 

4 Q Is Exhibit 1-B just added on from the Wilkes 

5 caselist? 

6 A Yes, sir. 

7 Q Is there a date we could look to that if we 

8 look at materials that have dates after that 

9 date, we'd know that they were added on to 

10 the Wilkes case? 

11 A No, sir. 



I see there are quite a few entries here on 
Exhibit 1-B. But do you have in mind which 
particular ones of these are new and in 
addition to what you had in the Wilkes case? 
As I just said, no, sir, I do not know which 
ones. 

This is 14 pages. How much — Well, let's 
back up. Is this list. Exhibit 1-B, larger 
than the list you had in the Wilkes case? 

I think we've already said that. Yes, sir. 
I've added on. 


23 Q Added on, all right. So how much 

24 percentagewise, roughly, would you say 
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1 


you've added on? 


Sir, I already said I do not know. I can't 
tell you which ones, so I have no idea. 
You're asking a question I cannot answer. 


But is it true that the only things that 
you've presented today as a basis for your 
opinions that are different than what you 
already had in the Wilkes case are some of 
the articles in Exhibit 1-B? 

MR. DAVID: I object to the form 

of the question. It 

mischaracterizes the witness' former 
testimony. 

HOLFORD: (CONTINUING) 

Is that true? 

Please rephrase. I'm not sure how I can 
answer that. 

I'll restate it. The only things that 
you've presented here today as what you used 
in forming your opinions in this case that 
are different from what you used in forming 
your opinions in the Wilkes case are some of 
the articles listed in Exhibit 1-B. 

MR. RILEY: Object to the form. 
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MR. HOLFORD: (CONTINUING) 

Q Is that right? 

A I already had the Surgeon General's reports 
and the ads, so, yes, sir, that would be 
correct. 

Q Now, how many conferences have you had with 
lawyers in this Allgood case? 

A Three or four. 

Q Did you have one right soon after the call 
in July of '93? 

MR. RILEY: Are you talking 

about a meeting, an in-person 
meeting? 

MR. HOLFORD: Yes, a meeting. 

A Frankly, I do not recall how soon our first 
meeting might have been. 

MR. HOLFORD: (CONTINUING) 

Q All right. Well, let's go backwards. When 
is the most recent conference you've had on 
this case with attorneys? 

A Yesterday -- I'm sorry. This morning. 

Q What were the start and stop times of that 
meeting? 

A I can remember that. It was at 1:30, and we 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


This morning? 

No. Yesterday. Excuse me, sir. This 
morning, 8:30 and stopped at 10:00 when we 
began. 

And then yesterday was 1:30 to 5:00? 

Yes, sir. 

That's two. When is the one before that 
that you can recall? 

Last week, some day. 

Was there, what, one more before that? 

I suspect so. I have no earthly idea when 
that was. That was sometime prior. 

It wasn't necessarily near the telephone 
call in July of T 93, then, when you were 
first asked about this case? 

Not necessarily. 

Because you didn't really need to receive 
anything more from defendants to do the work 
you were asked to do, right? 

That's correct. 

Who all were a part of this meeting this 
morning? 

The gentlemen you see here. 
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Q Mr. Tom Riley, Mr. Jack Reilly, and Mr. Joe 
David? 

A That's correct. 

Q The same people yesterday? 

A No, sir. 

Q Oh, Mr. David wasn't here, right? 

A That’s correct. 

Q So was it just the two Mr. Rileys? 

A Yes, and Steven Kaczynski. I don't know if 

I've got his name pronounced right, and I'm 
not about to spell it. 

MR. HOLFORD: Do you want to 

spell it? 

MR. REILLY: I think it's 

K-a-c-z-y-n-s-k-i. 

MR. HOLFORD: (CONTINUING) 

Q I said the two Mr. Rileys. You can't do 

that. Tom Riley and Jack Reilly. How about 
last week? Wait. Back up. So Mr. 

Kaczynski was here yesterday? 

A That's correct. 

Q How about last week, who all was here? 

A Mr. Kaczynski and Mr. Jack Reilly. 

Q But not Mr. Tom Riley? 
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A That's correct. 

Q If you can remember and if there was one, 
the one previous meeting, any idea who was 
there? 

A Probably some combination of those 

gentlemen, but I do not remember. 

Q So what did y'all go over or discuss this 

morning? 

A We discussed Lafayette crawfish and rain and 
jogging in Bendel Gardens. 

Q You went jogging; is that it? 

A Some gentleman did. 

MR. RILEY: I wouldn't call it 

jogging. It was more like crawling. 

MR. HOLFORD: (CONTINUING) 

Q So this morning, what did you do, have 

breakfast at 8:30? 

A Yes, sir. 

Q Then you walked over here? 

A We drove. 

Q You drove over here. 

A Yes, sir. 

Q So this morning, you didn't discuss this 

case at all, in other words; is that right? 
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A Oh, I don't think that's fair to 
characterize it that way. 

Q Well, that’s what I asked you. 

A I'm sure the case was discussed at some 

level. 

Q What did you discuss about the case? 

A I don't recall specifics. We talked about 

procedures that we would undertake and those 
types of things. 

Q Did I come up? 

A I think you did, yes, sir. 

Q How was I spoken of? 

A very highly, sir. 

Q Really? My experts all got asked that. 

A You were just discussed, you and your case 
and your normal procedures. 

Q What were you given to understand were my 
normal procedures? 

A I don't recall specifics. They just talked 

about the length of questioning and the 
types of questions that might be asked, just 
in general. I don't recall anything 
specific. 

Q Did you have a similar conversation in the 
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Wilkes case before your deposition? 

MR. RILEY: Object to the form 

of the question. 

A No, sir, we didn't mention you at all. 

MR. HOLFORD: (CONTINUING) 

Q Was anything different said about the 

deposition procedure or what was about to 
occur before the deposition in the Wilkes 
case than was said here? 

A I don't recall specific questions. But, no, 
this is the same general types of lines of 
questioning. 

Q was anything said about the merits of the 
case or your opinions or any such thing — 

MR. RILEY: I object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q -- this morning? 

A This morning, no. 

MR. RILEY: The question is 

vague and ambiguous. 

MR. HOLFORD: (CONTINUING) 

Q So this morning all that occurred, as far as 
the case is concerned, was just repeating 
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things you heard before about this 

deposition procedure; is that right? 

A That's correct, as best I recall. 

Q Now, what about yesterday? A 1:30 to 5:00, 

a three and a half hour meeting, where was 
that? 

A That was at a conference room at USL. 

Q Your university? 

A My university, yes, sir. 

Q Was that more so on the case? 

A Than the meeting this morning? 

Q Yes. 

A Yes, sir. 

Q So what was discussed then? 

A My opinions on the — on what I was asked to 

render opinions on. 

Q Was anything about Sam Allgood discussed at 
all? 

A Not that I recall any more than general 

things, that he's a part of the case. But, 
no, I don't recall specific discussion. 

Q Well, your recall of anything generally will 
do, if there was anything about Samuel 
Al1good. 
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1 

A As I said, I have general knowledge that he 

2 

smoked Pall Mall and Camels at some point, 

3 

and he died. I don't even know when. But 

4 

whether or not that came up, I can't recall 

5 

specifically talking about that yesterday. 

6 

Probably not. 

7 

Q And your understanding, do you have it that 

8 

Sam Allgood died as a result of his use of 

9 

cigarettes? 

10 

MR. RILEY: Object to the form 

1 1 

of the question. He's not here to 

12 

testify as a medical expert, as you 

13 

well know, Doug. 

14 

MR. HOLFORD: I didn't ask him 

15 

as a medical expert. 

16 

MR. RILEY: Yes, you did. 

1 7 

A I have no understanding to that at all. 

18 

MR. HOLFORD: (CONTINUING) 

19 

Q So it would be consistent with your 

20 

understanding if what happened is Sam 

2 1 

Allgood smoked Camels and Pall Malls and he 

2 2 

was walking across the street and was run 

2 3 

over one day, right? 

24 

MR. RILEY: Object to the form 
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A I don't have any knowledge to dispute that. 

MR. HOLFORD: (CONTINUING) 

Q Okay. I just wanted to know. What y'all 

discussed in the meeting last week was about 
marketing and advertising and your opinions 
about those fields in this case; is that 
right? 

A That would be correct, yes, sir. 

Q You don't recall what went on in the 
meeting, if it went on before, right? 

A No, sir. 

(DISCUSSION OFF THE RECORD) 

MR. HOLFORD: (CONTINUING) 

Q Dr. Lumpkin, I show you what's been marked 
as Exhibit No. 3. What is that? 


17 


A It appears to be the — I'm not sure I know 


18 


the term, the expert witness statement, or 


19 

20 
2 1 
22 

23 

24 
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if there's maybe a legal term for that that 
I'm not aware of that. Please allow me not 


to know the exact legal term for this. 

Q Well, I'm not sure there is one. It's two 
pages — Oh, I see, you're referring to the 
opening paragraph. It has some maybe legal 
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1 

language in it, right? I don't know. Does 

2 

Exhibit No. 3 state all of the opinions that 

3 

you presently expect to state at the trial 

4 

of this case? You can read it if you need 

5 

t o . 

6 

A Yes, I'm familiar with it. I may be asked 

7 

to express other opinions, so I can't say 

8 

that this is all that I will be asked to do. 

9 

I'll answer whatever questions that you and 

10 

the other attorneys ask me. 

1 1 

Q I know, but listen now. 

12 

A Okay. 

13 

Q Does Exhibit No. 3 state all of the opinions 

14 

you presently expect to state at the trial 

1 5 

of this case ? 

1 6 

MR. DAVID: I'm going to object 

17 

to the form of the question. I 

18 

think the witness has indicated that 

1 9 

he would presently expect to be 

20 

asked to testify about other 

2 1 

expert's opinions or something like 

22 

that. I can't remember exactly what 

23 

he said. 

24 

MR. HOLFORD: That's in there. 
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That’s at the end of it. 


2 

A Perhaps so. I'll be answering any questions 

3 

to the best of my ability that will be asked 

4 

of me. It may not all be included in these 

5 

words. 

6 

MR. HOLFORD: (CONTINUING) 

7 

Q Right. But there's no other questions 

8 

pending to you right now, and I'm not 

9 

including anything that may come up later. 

10 

If later counsel asks you additional 

11 

questions and you give additional answers, I 

12 

get them. Okay? 

13 

A Okay. 

14 

Q So we'll deal with that if and when it comes 

15 

up. All I'm needing to know is looking at 

1 6 

now and back from now, does Exhibit 3 state 

1 7 

all of the opinions that you presently know 

18 

you are going to state at the trial of this 

1 9 

case? 

20 

MR. RILEY: Object to the form 

2 1 

of the question. It's also been 

22 

asked and answered. 

2 3 

A These reflect the opinions on which I will 

24 

respond, yes, sir. 
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MR. HOLFORD: (CONTINUING) 

Q That Exhibit 3, right? 

A Yes. 

MR. HOLFORD: (CONTINUING) 

Q Have you seen those opinions stated in that 
way before, in that form? 

A Have I seen this document before? 

Q Well, let's take that, then. Have you seen 
that before? 

A This appears to be the same as my copy, yes. 

Q All right. Okay. But you didn't draft that 

document, right? It was typed up and then 
was reviewed with you; is that right? 

A We discussed my testimony, and then it was 
drafted up and I reviewed it, yes, sir. 

Q Now, what are the, quote, "general marketing 
and advertising principles" referred to on 
the first page of Exhibit 3? 

A Where are we reading, sir? 

Q The first paragraph. 

A Okay. Your question is what, sir? 

Q What are the, quote, "general marketing and 
advertising principles" that Exhibit 3, 
first page, first paragraph, refers to? 
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1 

A We have to take the whole paragraph rather 

2 

than one sentence out of there, sir. "set 

3 

forth his education and professional 

4 

background as it relates to the study of 

5 

general marketing and advertising 

6 

principles." It does not say I'm going to 

7 

spit forth all of the general marketing and 

8 

advertising principles there are. As I 

9 

suggested, we have a whole curriculum in 

10 

universities that discuss these things. So 

11 

I thought we had already gone through my 

12 

resume as it relates to these. 

13 

Q well, did you ever see or hear of -- I 

14 

believe the tobacco industry put out a kind 

15 

of advertising code. Did you ever see that? 

16 

A Not to my knowledge, no. 

17 

Q Could you, at least maybe in classes of 

18 

principles, could you say that there are 

19 

some principles that are at the peak or the 

20 

highest when you look at all of the general 

2 1 

marketing and advertising principles in 

22 

these courses? I mean, are there some that 

23 

are above all? 

24 

A Huh-uh (no). 
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1 


MR. RILEY: 


I object to the 


2 f o rm. 

3 MR. HOLFORD: (CONTINUING) 


4 


Q No? 


5 A Principles are principles. You don't have 

6 major principles and minor principles. So, 

7 no, there's no ranking of principles that 


8 you can generate, no, sir. 

9 Q Well, how about truth? Is that a marketing 

10 and advertising principle? 

11 MR. RILEY: Object to the form. 

12 A I don't really know what you're asking 

13 there. 

14 MR. HOLFORD: (CONTINUING) 

15 Q Well, truth in advertising, is that a 

16 general marketing and advertising principle? 

17 A In some code, there's obviously legal 

18 requirements there. In some advertising 

19 codes you would see that were used, yes, I 

20 believe so. 

21 Q Well, is entitlement to defraud and mislead 

22 within general marketing and advertising 

23 principles? 

24 MR. RILEY: I object to the form 
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1 

of the question. 

2 

A I don't know how to answer that. That makes 

3 

no sense to me. 

4 

MR. HOLFORD: (CONTINUING) 

5 

Q Well, is your answer a flat no? I mean, do 

6 

you — 

7 

A No, my answer is I don’t have a clue what 

8 

you 1 re asking. 

9 

Q A proposed principle that it's okay to 

10 

defraud and mislead people in your 

11 

advertising, is that included in the general 

12 

marketing and advertising principles? 

13 

A I would think not. 

14 

Q Not, no. So truth on the one hand is a very 

15 

high principle, isn't it, to be truthful? 

16 

A You're equating or asking a question that is 

17 

not directly related to general advertising 

18 

and marketing principles. Truth is more 

19 

akin to ethics, morality, and those issues 

20 

rather than a principle that you would find 

2 1 

in any marketing or advertising textbook 

22 

that would be used in a teaching situation. 

23 

Q Is what you're saying, then, that the 

24 

concept of being truthful in what you do 
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6 


precedes the questions of general marketing 
and advertising principles? 

MR. RILEY: I object to the form 

of the question. 

A I don't know what you mean by "precedes." 

It is — 
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MR. HOLFORD: (CONTINUING) 

Q It is what? 

A It is not necessarily the same thing. Just 
like we would have courses in ethics, we 
would have courses in philosophy, we would 
have courses in accounting. They may run 
parallel, but you would not necessarily 
include issues like that when you're talking 
about general advertising principles. 

Q Well, are general marketing and advertising 
principles limited to what is taught in your 
courses at your university — 

MR. RILEY: I object to the form 

of the question. 
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HOLFORD: (CONTINUING) 

— as you use that term in Exhibit 3? 

MR. RILEY: Same objection. 

Are there any advertising principles that 
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someone could come up with that you cannot 
find in a textbook? Probably so. 

MR. HOLFORD: (CONTINUING) 

Q Well, all right. Let me ask this: When you 

state opinions as are in Exhibit No. 3, 
taken from your education and professional 
background as it relates to the study of 
general marketing and advertising 
principles, that’s what Exhibit 3 shows, 
right? Your opinions from that background; 
is that right? 

MR. RILEY: I don't think he 

understands your question. 

A I'm not following your question. Please, 

I'm having trouble there. 

MR. HOLFORD: (CONTINUING) 

Q Well, Exhibit 3 is a statement of your 
opinions in this case, right? 

A Okay. 

Q Is that right? 

A That's correct. 

Q And it starts out that your expertise is 
from your education and professional 
background as it relates to the study of 
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1 

general marketing and advertising 

2 

principles, right? 

3 

A That's correct. 

4 

Q Now, do those general marketing and 

5 

advertising principles that you are applying 

6 

in this case include truthfulness? 

7 

MR. RILEY: I think that's been 

8 

asked and answered. 

9 

A Truthfulness, per se, is not subsumed in 

10 

normally studied advertising principles 

11 

except as it relates directly to legality. 

12 

MR. HOLFORD: (CONTINUING) 

13 

Q So it's your opinion as a marketing and 

14 

advertising expert, that if the state or 

15 

federal or otherwise applicable law does not 

16 

expressly require truthfulness in the 

17 

advertising you're looking at, then you do 

18 

not apply a requirement of truthfulness in 

19 

looking at that advertising; is that right? 

20 

MR. RILEY: That 

2 1 

mischaracterizes the witness' 

22 

te stimony. 

23 

A You've got a lot there. Please state that 

24 

again. Let me see if I can — 
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MR. HOLFORD: (CONTINUING) 

Q If the applicable law doesn't require it in 
the advertising you're looking at for some 
purpose, you don't include a requirement of 
truthfulness in your examination of that 

advertising; is that right? 

MR. RILEY: That 

mischaracterizes the witness' 
testimony. Go ahead. Doctor. 

A The definition and application of 

truthfulness is an individual decision and 

it revolves around ethics, morality. And 
generally in university teachings, we do not 
dictate what those are. So, consequently, 
it would not necessarily be a pronouncement 
of what is truthful, what is not truthful, 
definition of truthful, examples of truthful 
and non-truthfu1, would not necessarily be 
brought in except as it relates to the legal 
questions in marketing and advertising. 

MR. HOLFORD: (CONTINUING) 

Q And if there were no legal requirements on 
the marketing and advertising, then you 
would not bring the concept of truthfulness 
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in, right? 

MR. RILEY: Into what? 

MR. HOLFORD: The examination 

and evaluation of the advertising. 

MR. RILEY: That's not what he 

said. You're mischaracterizing his 
testimony. 

MR. HOLFORD: (CONTINUING) 

Q That's not what you said? 

A That's not what I said at all. The 

definition of what is truthful and not 
truthful is not something we would try to 
establish in our teaching. But we certainly 
talk about ethical and moral issues and 
bring those forward to the students for 
their own minds to be made up and their own 
decisions made on how they would apply those 
in their lives and in their careers. 

Q Well, let's get out of the classroom and go 
to what you actually did in this case. In 
applying your background as it relates to 
the study of general marketing and 
advertising principles, in formulating your 
opinions in this case, as stated in Exhibit 
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3, did you apply a concept of truthfulness? 

MR. RILEY: Object to the form. 

A Apply it with respect to what, please? 

MR. HOLFORD: (CONTINUING) 

Q Well, in forming your opinions here about 
what you reviewed in this case, did you 
apply a concept of truthfulness? 

MR. RILEY: Same objection. 

A Apply it to what? 

MR. HOLFORD: (CONTINUING) 

Q Let’s say the advertising you looked at in 
Exhibit 1-C. 

A Did I try to ascertain whether each ad there 
was, quote, "truthful"? 

Q Yes. 

A No, sir, I was not asked to do that. 

Q What is the "purpose and function of 

advertising"? That's also a quote here from 
the second paragraph of Exhibit 3. 

A The purpose and function of advertising is 
to inform the public of the product 
availability, characteristics, attributes, 
price, where it will be available, so they 
can make their decisions about purchasing 
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1 


the product. 


2 

Q Now, when you testify about the purpose and 

3 

function of advertising as Exhibit 3 says 

4 

you're going to do, as far as you expect 

5 

sitting here today, will you employ a 

6 

concept of truthfulness as far as the 

7 

purpose and function of advertising that you 

8 

just explained? 

9 

MR. RILEY: Object to the form 

10 

of the question. 

11 

A I don’t understand your phraseology of what 

12 

you're asking, so I'm having a hard time 

13 

answering, sir. 

14 

MR. HOLFORD: (CONTINUING) 

15 

Q Tell me again, the purpose and function of 

16 

advertising is to state the attributes of 

17 

the product? 

18 

A Inform the consumer about the product, its 

19 

various attributes and availability. 

20 

Q when you then testify about the purpose and 

21 

function of advertising as it relates to 

22 

cigarette advertising and as to the 

23 

advertising of Pall Malls and Camels and any 

24 

others that you're asked about, are you 
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A 


Q 


MR . 


going to examine the truthfulness of those 
ads insofar as they concern the attributes 
of the product being advertised? 

As I said a few minutes ago, I have not been 
asked to verify the truthfulness of any ad. 
So by your putting your experience and 
reputation in place to testify about, say, 
Pall Mall ads, you are not meaning to 
represent that all of the statements in 
those ads are true or not; is that right? 

MR. RILEY: Let me object to the 

form of the question. We have Dr. 
Lumpkin's opinion in front of us. 

We can all read it. We can all read 
what he has to say about the purpose 
of Pall Mall advertising. 

MR. HOLFORD: Are you done? 

MR. RILEY: Yes. 

HOLFORD: (CONTINUING) 


Q Your answer? 

A I get lost in this. Please ask that again 
for me. 

Q Yes, sir. In your testifying based on your 
background and experience and reputation 
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1 

and -- about Pall Mall ads, Camel ads, or 

2 

whatever other cigarette ads you're asked 

3 

about, you are not going to -- and you do 

4 

not mean to represent whether or not the 

5 

statements in those ads about the attributes 

6 

of the cigarettes are true or not, correct? 

7 

MR. RILEY: Other than what's in 

8 

his expert report, correct? 

9 

MR. HOLFORD: No. 

10 

MR. HOLFORD: (CONTINUING) 

1 1 

Q Is my statement correct? 

12 

MR. RILEY: Then I object to the 

13 

form of the question. 

14 

MR. HOLFORD: He can look at his 

15 

report. He can read it. I think he 

16 

knows it. 

17 

MR. HOLFORD: (CONTINUING) 

1 8 

Q Is my statement correct? We'll read it back 

19 

if you want. 

20 

A Well, it’s very difficult for me to answer 

2 1 

the question because I don't know if you're 

22 

thinking of a specific instance there and -- 

23 

Q Well, we can take an example. 

24 

A Well, I don't think that would help us 
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because you're asking a broad — Is there 
anything that you may say on this subject? 

I do not know. If I'm asked, I might, in 
fact, respond on that. I'm brought in as a 
scientific expert, if that's what you're 
referring to. 

Q I thought that's what you said, but I'm not 
sure now. Let's take Exhibit l-C(l). This 
"Outstanding and they are mild," do you know 
whether that's true or not? 

A From — 

MR. RILEY: Whether Pall Malls 

are outstanding and mild? 

MR. HOLFORD: The whole 

statement. 

MR. HOLFORD: (CONTINUING) 

Q Do you know whether the whole statement is 
true or not ? 

A Have I conducted any tests on that versus 
another cigarette to verify? 

Q Any way you wish to consider it or whatever 
you've done or haven't done. Are you going 
to testify whether or not that statement is 
true? 
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MR. RILEY: By that statement, 

you’re referring to -- 

MR. HOLFORD: "Outstanding and 

they are mild." 

A I don't anticipate making testimony on that 
ground, no. 

MR. HOLFORD: (CONTINUING) 

Q In fact, I now ask you, is that statement 

true, "Outstanding and they are mild"? 

A I do not know. I have not been asked to 

evaluate that. 

Q What, if anything, could you do to verify 

whether this statement, "Outstanding and 
they are mild," is true or not? I mean 

within your learning and expertise. 

A I could conduct studies, if asked, to 

determine that statement, whether consumers 
perceive that to be so or not. 

Q You could answer the question what do most 

consumers say as to whether Pall Malls are 
outstanding and mild, right? 

A It's in my area of expertise to be able to 

conduct the research to do that, yes, sir. 

Q But this is back in 1930-something or '40- 
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1 

something, right; isn't that right, this ad 

2 

I'm pointing at? 

3 

MR. RILEY: No, I don't think 

4 

that is right. 

5 

MR. HOLFORD: What do you think. 

6 

it's even in the '50s, maybe? 

7 

MR. RILEY: Maybe. 

8 

MR. HOLFORD: Here's one below 

9 

it, 1949. 

10 

MR. HOLFORD: (CONTINUING) 

1 1 

Q How are you going to go back — I mean, are 

12 

you going to go back and do that, or how 

13 

would you go about determining whether that 

14 

statement at the time it was made had any 

15 

validity or not? 

1 6 

A Well, obviously, you cannot conduct an 

1 7 

individual study — a study with individuals 

18 

post hoc unless they were — if they were 

19 

still alive, you certainly could do so. 

20 

Q But do you think there's any realistic 

2 1 

chance that you're going to be giving an 

2 2 

opinion or not as to whether that statement. 

23 

"Outstanding and they are mild," is true or 

24 

not in this case? 
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1 

MR. RILEY: I'm sorry. What was 

2 

the question again? 

3 

THE WITNESS: Yeah. Help me 

4 

out . 

5 

MR. RILEY: Do you want it just 

6 

read back, or do you want to say it 

7 

again. 

8 

MR. HOLFORD: No. I think I 

9 

have an answer. 

10 

MR. HOLFORD: (CONTINUING) 

11 

Q Dr. Lumpkin, you don't have any present 

12 

requests to do such studies or any studies 

13 

as to ascertain the validity of any of the 

14 

statements made in these Pall Mall ads in 

15 

Exhibit 1-C, do you? 

16 

A No, sir. 

1 7 

Q Now, a statement like on the top two ads of 

18 

this Exhibit l-C(l), "Guard Against Throat- 

19 

Scratch," it would take a physician studying 

20 

that question to determine the validity or 

2 1 

not of those statements, wouldn't it? 

22 

MR. DAVID: I object to that. 

23 

MR. RILEY: Object to the form 

2 4 

of the question. 
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1 

MR. DAVID: We do have a general 

2 

stipulation, at least we have in the 

3 

past, that the objection of one 

4 

counsel will suffice for an 

5 

objection of all? 

6 

MR. HOLFORD: Yes. 

7 

MR. RILEY: Do you remember the 

8 

| question? 

9 

THE WITNESS: No, I don't. 

10 

MR. HOLFORD: (CONTINUING) 

11 

Q Would you agree with that, a statement like 

12 

"Guard Against Throat-Scratch" would be 

13 

something a physician would have to 

14 

determine, isn't it? 

15 

MR. RILEY: Sir, are you not 

16 

going to have Dr. Pollay talk about 

17 

this? 

18 

MR. HOLFORD: Well, I'd like an 

19 

answer to my question without — 

20 

MR. RILEY: I object to the form 

2 1 

of the question. 

22 

MR. HOLFORD: (CONTINUING) 

23 

Q Do you agree with that or not? 

24 

A Please ask it again. I don't think I can, 
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but please ask it again. 

Q A statement like in these ads on Exhibit 1- 
C ( 1 ) , "Guard Against Throat-Scratch," I say 
it would take a physician to determine the 
truth or untruth of a statement like that, 
wouldn't it? 

A Not in my opinion. 

Q You could do it? 

A Yes . 

Q How would you do it? 

A As simple as asking consumers if the product 
had less throat-sc ratch than another 
product. That's an opinion-based 
stipulation, not a medica1-based. 

Q Do you take results of these surveys you 
speak of asking consumers about what 
experience they have with a product as a 
means of establishing truth? 

MR. RILEY: Object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q As to whether the claim made about the 
product is true or not? 

A If an individual would respond that, yes, it 
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has less throat-scratch, if that's the 
example we're using, than another cigarette 
brand, then that is true to them. 

Q Is it truth to you? 

A You'd have to ask me the same questions. 

It's truth to different people. 

Q Well, let's say, you're asked when you're on 

the stand. Dr. Lumpkin, do you know whether 
or not this statement, "Guard Against 
Throat-Scratch," is true or not, what would 
you rely on to answer that? 

MR. RILEY: I object to the form 

of the question. 

A As I've already said, to ascertain that you 
would take a study of consumers. 

MR. HOLFORD: (CONTINUING) 

Q And what they say about their experience 

with the smoking of Pall Malls? 

A That's correct. 

Q What is the role of advertising and 

marketing in forming consumer expectations 
which is in the second paragraph of 
Exhibit 3? 

A It's a continuation of the first sentence, 
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Q In fact, the barker at a circus event is in 
a general sense advertising, right? 

A You could say that, yes. 

Q In fact, in the usual situation, consumer 

expectations about a product are going to be 
largely a result of the advertising and 
marketing techniques applied to that 
product? 

MR. RILEY: Object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q Is that true? 

A I didn't quite catch all of that. 

Q The consumer expectations about a product 
usually are largely going to be formed by 
the advertising and marketing techniques 
applied to that product? 

MR. RILEY: I object to the form 

of the question. You haven’t 
specified what product you're 
talking about, and your question is 
vague and ambiguous because you're 
using the word "largely" or 
"usually". 
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MR. HOLFORD: (CONTINUING) 

Q Well, you can answer it or modify it if you 
wish. 

A It is one way that expectations may be 
created. It's not the only way. 

Q You agree with Mr. Riley, you wouldn't put a 
"largely" on it, right? 

A You have to be careful using any 
descriptors, period. 

Q To the extent that consumer expectations are 

a result of advertising and marketing of the 
product, then that advertising and marketing 
should be truthful, right? 

A Before I could answer that, you would have 
to define your level — your definition of 
"truthful." 

Q Well, I don't have a Webster's here. That's 

what I would look in. It's a common word. 

A It's a common word. Let's move to the next 
level of where I would continue with that. 

Q Yes, sir. 

A Is it -- In advertising you put forth the 
attributes that are thought to be salient 
for the product decision. Now, in any 
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product, how 


what level of truthfulness 


is required? And that is an unknown. Is it 
required for an ad marketers to completely- 
run through a list of all potential 
negatives that might occur with a product? 

Is Ford Motor Company responsible to putting 
in their ads the statement, we have had 
trouble with '85 through 1989, or whatever 
year it is. Ford pickups' paint; therefore, 
you should know that. 

It depends on your strict definition of 
truthful. Someone could take the position 
that you must tell ever potential negative 
regardless of how remote that negative is 
before you are completely truthful. And 
that, of course, has not been the standard 
by which we use in any situation of 
communication, including advertising, 
including the barker at the carnival, 
including lawyers at trial and so on and so 
forth. 

Where this comes to meet in the 
marketplace is because it is generally known 
by individuals of the rules of advertising, 
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if you will, that products are -- the 
attributes that are most important, not 
necessarily all attributes, but the 
attributes that are most important, what is 
felt to be the most important in making the 
decision are the ones that are talked about. 
The ones that are less important are not. 

Is that being untruthful? No, sir. 

So your definition of truthful is not a 
fair characterization. It is simply not 
done. But, more importantly, the consumers 
in the marketplace understand the rules. 

When you go in -- I'll use the automobile 
analogy again. Do we have to go in to buy a 
new car and we're telling the salesman you 
must be completely truthful; that is, first 
up, you're going to have to tell me how much 
you're willing to take for this, and I must 
be truthful, I'm telling you exactly how 
much I'm willing to give. That is not the 
case, and we all know that. 

Consequently, when we see an ad that you 
may characterize, well, this is not 
completely truthful, maybe not. But the 
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1 

consumers also understand that, and they are 

2 

viewing that ad with that in mind. And it 

3 

is simply an information — These are the 

4 

most salient attributes. You buy the 

5 

product. You make your own mind up about 

6 

the truthfulness. Or if it certainly does 

7 

not meet their expectations, they will not 

8 

repurchase it. 

9 

Q But as to those attributes of the product 

10 

that are the most major or, as you said, the 

11 

most salient concerning that product, a 

12 

concept of truthfulness would require that 

13 

at least those be disclosed in the ad. 

14 

right? 

15 

A No, I don't think that's what I said at all. 

16 

Q So you disagree? 

17 

A I'd have to disagree unless I got that 

18 

question clarified for me -- the statement 

19 

clarified that you made. I didn't follow 

2 0 

all of that. I don't think that's what I 

2 1 

said . 

22 

Q Well, in the advertising of a product. 

2 3 

should the most major attributes of that 

24 

product be disclosed in the advertising? 
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MR- RILEY: Object to the form 

of the question. 

A The most major? 

MR. HOLFORD: (CONTINUING) 

Q Yes . 

A I don't know what you mean by "most major." 

Q Oh, okay. How about just the major 

attributes of that product, should they be 
disclosed in the advertising? 

MR. RILEY: Object to the form. 

A Not in all cases. 

MR. HOLFORD: (CONTINUING) 

Q If the ad discloses any attributes about the 
product, should that ad include the major 
attributes of the product — 

MR. RILEY: I object to the form 

of the question. 
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Without the truthfulness. 

All right. Go ahead. 

In some instances, the major attribute is, 
in fact, not in the ad because all products 
have the same major attribute. Okay? So, 
therefore, only the points of difference are 
put in the ad to differentiate one product 
versus another. So to blanket say you've 
got to have the major attribute, that's 
simply not part of advertising or marketing 
principles, no, sir. 

How about any attributes that the seller 
does put in the ad for a product, should 
those attributes be true, if they're capable 
of being determined to be true or not, 
should they be true? 

They should meet the legal definition of 
true, yes, sir. 

You're not speaking of whether there's a 
legal requirement of being truthful or not, 
are you? 

(No response.) 

I mean, are you saying they should be true 
only if and when there is a legal 
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requirement expressly on the books that they 
be true? 

A They should follow the legal requirements 
for the definition of truthfulness. 

Q Okay. Let's say we're in a jurisdiction in 
a time when there is no law anywhere that 
says advertising has to be true. As a 
matter of good advertising practice, should 
a statement of an attribute in an ad that's 
capable of being true or untrue, 
nonetheless, be true? 

A You've got a simplistic argument that falls 
somewhat flat in that if this hypothetical 
time that we're talking about when there is 
no legal requirements, then, in fact, all 
products that would fall in that same time 
frame would not have any legal requirements. 
Therefore, it would be common advertising 
principles in force at that time with 
perhaps some less than truthful statements 
might be made. Nevertheless, that would be 
true with most, if not all products. 
Consequently, the consumers would also be 
aware of that. So they would, therefore. 
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1 

discount any statements and apply their own 

2 

sufficient evaluation and skepticism to 

3 

those ads. So it would simply cancel each 

4 

other out. 

5 

You're implying that they would have no 

6 

legal requirement and the consumers wouldn't 

7 

know that. In fact, they would know that 

8 

there would be no legal requirement. So, 

9 

therefore, people are — consumers are 

10 

generally — have a healthy dose of 

11 

skepticism regarding ads and information 

12 

they receive; and, therefore, it would 

13 

not — we wouldn't see ads — I don't know 

14 

the word I want. They wouldn't be taken in 

15 

by ads to any greater extent in an era of no 

16 

requirements versus an era of requirements. 

17 

Q Now, under these assumptions, there’s no law 

18 

about advertising jurisdiction at that time. 

19 

On what basis do you say consumers would be 

20 

aware that a statement of an attribute in an 

2 1 

ad might be truthful or might not be 

22 

truthful? On what do you base that? 

2 3 

A I'm not following that question, please. 

24 

Q Well, I'm not going to repeat your 
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1 

testimony. You know what you said. 

2 

A Okay. 

3 

Q So how do you justify saying that because 

4 

all sellers could be misleading in their 

5 

ads, that consumers would know that they 

6 

were being misled? How do you justify that? 

7 

A It is common consumer behavior principles. 

8 

if you will, that this has been shown 

9 

through countless studies that this is the 

10 

case, a countless number of consumer 

1 1 

behavior marketing studies, advertising 

12 

studies, psychology studies. It's just a 

13 

common understanding of the marketplace and 

14 

how people interact in the marketplace. 

15 

Q So let's suppose that the product that we're 

16 

going to deal with is a sore throat pill. 

17 

The only problem with this situation is that 

1 8 

when people take this pill, they experience 

1 9 

the lessening of their sore throat or 

20 

something, but it doesn't happen that they 

2 1 

die from taking that pill until, say, 40 

2 2 

years later. So what happens to your theory 

2 3 

then? How do those people that are taking 

2 4 

that pill and experiencing the good -- you 
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1 


know, that it does do what they said it was 


2 

going to do -- going to know that they were 

3 

misled into taking this pill because they 

4 

start dying 40 years later? 

5 

MR. RILEY: I object to the form 

6 

of the question. 

7 

MR. HOLFORD: (CONTINUING) 

8 

Q It's a hypothetical, Doctor. 

9 

MR. RILEY: It assumes facts not 

10 

in evidence. It assumes that people 

11 

in that situation would be misled 

12 

when, in fact — never mind. 

13 

MR. HOLFORD: (CONTINUING) 

14 

Q The ad doesn't say, of course, anything 

15 

about this dying factor, okay. But what I 

16 

want to know is how do you say that the 

17 

consumers at the time are going to know what 

18 

they weren't told in the ad? 

19 

MR. RILEY: Let me object to the 

20 

form of the question. It assumes — 

2 1 

Answer the question. 

22 

A You're assuming that they would not know. I 

23 

could simply hypothesize that they do know. 

24 

I would ask you, are you -- the only 
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1 

knowledge that you have about anything comes 

2 

from advertisements? I would suspect not. 

3 

MR. HOLFORD: (CONTINUING) 

4 

Q Dr. Lumpkin, you made the assertion and said 

5 

there were countless studies showing it. 

6 

that any time consumers were not told 

7 

something salient, a major factor in an ad. 

8 

that it didn't matter because they would 

9 

know about it anyway on experiencing the 

10 

product. Right? Isn't that your testimony? 

1 1 

MR. RILEY: I think you 

12 

mischaracterized what he said 

13 

slightly. 

14 

A They would know it from experiencing the 

15 

product and from other sources, also. 

16 

MR. HOLFORD: (CONTINUING) 

17 

Q Whatever sources are available, right? 

1 8 

A whatever sources are available. 

1 9 

Q In my hypothetical, the manufacturers of 

20 

this pill are the only ones that know that 

2 1 

people who take it are going to die in 40 

2 2 

years. Okay? But your statement was that 

23 

it didn't matter that they're not told 

24 

because they're going to find it out anyway. 
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Now, how do these people — 

MR. RILEY: You're being very 

unfair. You're mischaracterizing -- 

MR. REILLY: That's not what he 

said. 

MR. RILEY: — his testimony. 

MR. REILLY: That's not what he 

said. 

MR. RILEY: This is grossly 

unfair to Dr. Lumpkin. 

MR. HOLFORD: I think the record 
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will show — 

MR. RILEY: That's right, it 

will. it will show that you're 
trying to put words in his mouth and 
mischaracterize what he said. 

MR. HOLFORD: (CONTINUING) 

Q Well, Dr. Lumpkin, in the hypothetical that 
I have posed with this pill that kills 
people after they've taken it, you know, 40 
years later, are you given the same opinion, 
that these people should know when they buy 
this pill and reliance on these ads, that it 


2 4 
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A Your hypothetical also says that the only 
person who knows is the manufacturer. 

Q That's true. 

A Which is not what I addressed awhile ago in 
my response. 

Q All right. So that changes your 

expectations on this situation, right? In 
the hypothetical I've given, you do not 
believe that the consumers are going to find 
out about this attribute, right? 

A No, I don't assume that. 

Q That's not your opinion, right? 

A No, I didn't say that. I said I can't 

assume that. You've put a hypothetical that 
probably ia purely that and has never been 
witnessed in the marketplace. So I can't 
agree with your hypothetical. 

Q Dr. Lumpkin, I defined what you're 

considering by my hypothetical, right? Do 
you understand that? 

A That's correct. 

Q You are not bound to any testimony you give 

under a hypothetical beyond the expressed 
terms of the hypothetical. You understand 

189 

LINDA BREWER & ASSOCIATES 

Certified Shorthand Reporters 
P.O. Box 90721 
Lafayette, Louisiana 70509 


http://iegacy.libral 




1 


that, right? 


2 

A No, but if you say so. 

3 

Q If I give you a hypothetical and then I 

4 

change it later, you're not at all bound -- 

5 

you're not at all — you know, have to give 

6 

the same answer or anything. Okay? 

7 

A Yes. 

8 

Q So, to be plain, my hypothetical is that we 

9 

are in a jurisdiction and at a time when 

10 

there is no legal requirement of 

11 

truthfulness in advertising; that we are 

12 

considering a pill which is advertised to 

13 

help sore throats; that the pill, when 

14 

taken, in fact, does help the sore throat; 

15 

that those who take the pill die about 40 

16 

years later; and, finally, that only the 

17 

manufacturer knows that the pill has that 

1 8 

attribute. 

19 

In that situation, is it your opinion 

20 

that the consumers who buy and take that 

2 1 

pill probably know that they have been 

22 

misled? 

2 3 

MR. RILEY: Let me object. Are 

24 

you saying in that whole time 


190 


LINDA BREWER & ASSOCIATES 


Certified Shorthand Reporters 


P.O. Box 90721 


Lafayette, Louisiana 70509 

http://!egacy.librai 

y .ucsfieda/tld/tMpOIa@0/poifdustrydc$Mmdfttfe:§©^ edu/docs/tjh 10001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 
23 
2 4 


period, the consumers never hear 
that the pill causes cancer? 

MR. HOLFORD: I didn't say how 

it killed them. But, yes, that's 
correct. 

MR. DAVID: You didn't even say 

it did kill them. So I'm going to 
object to the question as an 
incomplete hypothetical, and I'm 
also going to object to that 
question on the basis of form in 
regard to calling for speculation on 
the part of the witness as to what 
consumers will probably know. 

MR. RILEY: Do you have any way 

of answering his question? 

MR. HOLFORD: (CONTINUING) 

Q It is the pill that kills them, yes. Okay? 
Go ahead. What's your -- 

MR. DAVID: Same objection. 

A You're making all kinds of assumptions. If 
you assume that they'd know for sure, in 
fact, and that there's no way that the 
consumers will know or can know, then 
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1 


perhaps it's an ethical question, yes. 


2 

MR. HOLFORD: (CONTINUING) 

3 

Q Yes, what? 

4 

A Yes, it could potentially be an ethical 

5 

problem. 

6 

Q Yes. But is it your opinion that the 

7 

consumers of this pill will come to know 

8 

that they were misled by the advertising 

9 

which failed to disclose that it could kill 

10 

them? 

1 1 

A Will they come to know it? In your 

12 

hypothetical, yes, in 40 years. 

13 

Q Will they come to know it at any time close 

14 

to their buying the product? 

15 

MR. RILEY: This is silly. What 

16 

are we going through this for? 

17 

A I do not know. 

18 

MR. RILEY: You can ask him to 

19 

assume the consumers are misled and 

20 

then ask him whether they're misled. 

2 1 

I mean, what are we doing here? 

22 

MR. DAVID: That's, in essence, 

23 

what you're doing. 

24 

MR. REILLY: This is grossly 
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unfair to this witness. 

MR. HOLFORD: You gentlemen's 

opinions you can, number one, state 
as freely as you want; and, number 
two, I wish you'd keep to yourself 
and just stick to objections in this 
proceeding. 

MR. HOLFORD: (CONTINUING) 

Q So your answer is that your previously 

expressed opinion about consumer behavior 
does not reach this situation that I 
hypothesized, right? You do not say that 
these consumers will soon after their buying 
the product realize what they have not been 
told? 

A You're telling me they are not going to 
know, so, yes. That's correct. 

Q Do you know any of the tobacco companies 
advertising and promotional budgets? 

A No, sir. 

Q Do you know the advertising and promotion 

budget currently of the tobacco industry as 
a whole? 

A No, sir. 
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Q If I suggest three and a half billion 

dollars a year, does that strike any bells? 

A No, sir. 

Q Do you know how the size of the tobacco 

industry advertising and promotion budget 
compares with any other industry in this 
country? 

A No, sir. 

Q Have you reviewed any Surgeon General 

reports other than these 1964, 1979, and 

1989? 

A No, sir. 

Q Did you select those reports out of all of 

the ones that exist, or were those 
particular ones given to you by the 
defendants? 

MR. RILEY: By the lawyers for 

the defendants? 

MR. HOLFORD: Lawyers for the 

defendants? 

A They were given at my request. 

MR. HOLFORD: (CONTINUING) 

Q How did you request them? What was the 
substance of your request? 
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A I did not have copies readily available to 
me because of the nature of these books at 
our library. And they agreed to make them 
available to me for just ease in my 

research. 

Q Did you ask, in particular, for these three 

reports? 

A These come up in the normal course of 

research activities, yes, sir. 

Q So you had learned of the '64, '79, and '89 

reports, and to get copies of them, you 

simply asked defense counsel? 

A As I recall it. 

Q Have you reviewed the Federal Trade 

Commission reports to Congress concerning 
cigarette advertising? 

A I don't recall specifically. 

Q Do you know what they are? 

A Not from that title you've given me, no. 

Q Well, you do know who the FTC is, right? 

A Oh, yes. 

Q Were you aware that they have been making 

annual reports to Congress about cigarette 
advertising? 
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A Might have been. 

Q Presently recall -- 

A No, I don't presently recall. 

Q Do you know who the Tobacco Institute is? 

A Yes, sir. 

Q How did you hear of them? 

A Just kind of common knowledge. 

Q You didn't get that specifically from 
defense counsel? 

A No, sir. 

Q Do you remember roughly when it was you ever 

first heard of the Tobacco Institute? 

A Oh, I have no idea. 

Q They were formed in 1958. Was it around 

then or was it later; do you know? 

A I have no idea. 

Q How about the Council for Tobacco Research, 
did you ever hear of them? 

A Yes, I think I have. In general terms, yes. 

Q The same thing, you're just generally aware? 

A Just generally aware. 

Q As a reader of anything? 

A As a reader in any popular press, you would 

understand their credibility. 
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1 

Q Do you recall publications of the Tobacco 

2 

Institute and the Council for Tobacco 

3 

Research in the popular press? 

4 

A I can't say that I do. 

5 

Q I'm not asking you if you recall any 

6 

particular item. I'm just saying, do you 

7 

recall that they appear, they have appeared? 

8 

MR. RILEY: He just said he 

9 

doesn't remember. 

10 

A I can't recall seeing a particular report 

11 

from them, no, or in general that they 

12 

appear. 

13 

MR. HOLFORD: (CONTINUING) 

14 

Q I'll call the Tobacco Institute, T.I., okay? 

15 

Is that all right? 

16 

A Is it all right? 

17 

Q With you, yes. Will you understand if I say 

18 

T . I . 

19 

A Oh, yes. Okay. Yes. 

20 

Q Now, the T.I. doesn't usually print a report 

2 1 

in the paper. Like there will be an article 

22 

about a discovery and causation of heart 

2 3 

disease by smoking or something, and then a 

24 

statement by the T.I. spokesman, Merriman or 
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this isn't proven. Do you recall seeing 

anything like that? 

MR. RILEY: He just said he 

doesn't remember it. This is asked 
and answered. 

A No, I -- No. 

MR. HOLFORD: (CONTINUING) 

Q What, not specifically, but in general do 
you recall seeing about the T.I. or the 
Council for Tobacco Research in the paper? 

MR. RILEY: He said he doesn't. 

A I don't recall. 

MR. HOLFORD: (CONTINUING) 

Q Just the names, in other words? 

A Just an awareness they're there, yes. 

Q Have you ever reviewed any publications of 

any kind from the Tobacco Institute or the 
Council for Tobacco Research? 

A No, sir. 

Q So you don't have any idea what effect, if 

any, that any publications of those two 
institutions, the Tobacco Institute or the 
Council for Tobacco Research, have had on 
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the American public, right? 

A No, sir. 

Q My statement is correct? Is my statement 
correct? 

A I'm not aware of what effect they would 
have . 

Q Because you're not aware of anything they 

published, and, therefore, you're not aware 
of any effect it may have had, right? 

A That's correct. 

Q Did you see any articles in the December 

11th, 1991, Journal of the American Medical 

Association on Joe Camel? 

A I believe I've reviewed those. I think 
that's on the materials list. I don't 
recall if it's that particular issue or not. 

Q Well, you recall one or two articles on Joe 
Camel and Mickey Mouse and that kind of 
thing? 

A Yeah, there have been some. I've seen some. 
Whether it's the one you're talking, I can't 
recall right now. 

Q Do you recall any conclusions you formed 
about those materials? 
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MR. RILEY: About the studies? 

Are you asking him about -- 

MR. HOLFORD: We haven't 

determined exactly what it was. I'm 
just asking him if he — 

MR. RILEY: Then I object to the 

form of the question. 

A I'd have to know which one you're referring 
to, sir, because I don't know how to answer 
that question. 

MR. HOLFORD: (CONTINUING) 

Q What's your opinion on Joe Camel as a 
marketing tool? 

MR. RILEY: Object to the form 

of the question. First of all, he 
has not been brought in and he has 
not been asked to testify about Joe 
Camel, in the first place. 

MR. HOLFORD: I'm asking him a 

question. 

MR. RILEY: And in the second 

place, your question was so broad, I 
don't see how anybody could possibly 
answer it. 
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Q Can you handle that question? What is your 
opinion about Joe Camel otherwise called Old 
Joe, you know, as an advertising tool? 

MR. RILEY: I object to the form 

of the question. 

A My opinion with respect to what? 

Specifically to what exact type of tool, 
please? 

MR. HOLFORD: (CONTINUING) 

Q Okay. Does the use of Joe Camel by R.J. 

Reynolds lead children to smoke? 

MR. DAVID: I object to the form 

of the question. Go ahead, I guess. 

A I haven't been asked to review those 

advertisements or form an opinion on that, 
sir . 

MR. HOLFORD: (CONTINUING) 

Q So you have no opinion on that question; is 

that right? 

A Not at this time, no. 

Q Do you have any opinion relating to Joe 
Camel, or is Mr. Riley right, you're not 
here for that? 
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A 

Q 


I'm not here for that. 

Did you ever see the Frank Statement to 
Cigarette Smokers from the January 4th, 1954 
newspapers ? 

No . 

I show you what's been marked Exhibit 5. 

Have you ever seen that before? 

MR. RILEY: I'm going to object 

about your asking the witness any 
questions about this statement. 

He's not here to talk about the 
Frank Statement. He's not here to 
talk about CTR. This is a waste of 
all of our time, and I object 
strenuously. 

MR. HOLFORD: Well, I wasn't 

going to do what y'all do, Mr. 

Riley. I'm not going to ask him if 
he knows, and he says no, and then I 
proceed to ask him, you know, 20 to 
2,000 questions proving that he 
doesn't know. Okay? I'm just going 
to ask the witness if he's seen that 
before. 
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A Not to my knowledge, no. 

MR. HOLFORD: (CONTINUING) 

Q Okay. So you have no opinions about the 

Frank Statement to Cigarette Smokers, then, 
right? 

A Right. Not at that time, no. 

Q I show you what's been marked Exhibit 4. Is 
that the same as Exhibit 3 with your 
opinions marked off and numbered? 

A It appears to be. 

Q Now, if you would refer to Exhibit 4 and 

tell me by number and possibly letter which, 
if any, of these opinions include 

consideration that children are involved or 
may be involved? 

MR. RILEY: Object to the form 

of the question. 

MR. HOLFORD: (CONTINUING) 

Q If any of them, I mean. 

A Well, that's a broad statement, depending on 
what the question was, any or all of them 
might have children brought into them at 
some level . 

Q Let's see here. Item No. 4, did you 
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1 


consider children as users of tobacco in 


forming your opinion that's noted in No. 4? 

MR. RILEY: Object to the form 

of the question. 

A Yes, sir. 

MR. HOLFORD: (CONTINUING) 

Q All right. And in No. 5, did you include in 
your consideration that children were and 
are users of tobacco? 

A Yes, sir. 

Q In No. 7, did you include in your 

consideration that children are users of 


tobacco? 


MR. DAVID: Just a second. Did 


you consider that children are users 


of tobacco? 


MR. HOLFORD: Are users of 


tobacco, yes. 

MR. RILEY: Object to the form 


Assuming that — Yes. 


MR. HOLFORD: (CONTINUING) 


The second line of that opinion — Let me 
back up. Does that Opinion No. 7 -- Back 
up. Is Opinion No. 7 based on there being 
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an established product? 

MR. RILEY: Object to the form 

of the question. 

A I don't know what you mean by that, sir. 

MR. HOLFORD: (CONTINUING) 

Q Well, it says, "the function of advertising 
in a market for an established product." 
Okay. You're going to discuss the function 
of advertising in a market for an 
established product. And then it proceeds 
to state some opinions from that. So I'm 
saying does what I bracketed and denoted No. 
7 -- is it based on there being an 
established product that you're considering? 

MR. RILEY: The whole thing? 

MR. HOLFORD: Yes. All of No. 

7 , yes. 

A As opposed to what? Established product as 
opposed to.what? 

MR. HOLFORD: (CONTINUING) 

Q Well, you used the -- Well, I don't know. 

You either used or approved the term here. 
What did you mean by the term "established 
product" there? 
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A 


Product for sale. Nothing more than that. 
Oh, so we could take the word "established" 
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out of there, right, "for a product." 
Advertising -- I mean, if a product is being 
advertised, it's for sale, isn't it? 

That's correct. 

So is "established" a necessary word there? 
Probably not. 

Well, what is its meaning, then, 

"e st ablished"? 

Probably nothing. 

Well, which is it? Does it mean something 
or is it unnecessary? 

As I said, it's probably unnecessary. I 
could reflect on it some more. But it may 
be an extraneous word. 

Well, does No. 7 mean to address the 
situation that the advertising is to people 
who are already smoking? 

That's not what it means at all. You're 
reading that out of context if you're 
relating that to established product. 
Established product as opposed perhaps to a 
brand-new market concept. Okay? 
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1 

Q Okay. So the opinion stated in No. 7 could 

2 

be referring to people who either don't 

3 

smoke or have just started smoking, as well 

4 

as to people who are already smoking; is 

5 

that right? 

6 

MR. RILEY: Can I hear that 

7 

again? 

8 

(COURT REPORTER READ BACK AS REQUESTED.) 

9 

MR. RILEY: I object to the form 

10 

of the question. It 

1 1 

mischaracterizes what the report 

12 

says and it mischaracterizes what 

13 

Dr. Lumpkin has testified to here 

14 

today. Go ahead, Doctor. 

15 

A Please clarify what you want me to answer. 

16 

I'm not clear at all. 

17 

MR. HOLFORD: (CONTINUING) 

18 

Q Well, I thought you said before that -- 

19 

A I thought we were focusing on the word 

20 

"established," and I was thinking of as 

2 1 

opposed to a brand-new product concept, not 

22 

on whether the consumers were established 

23 

and using the product. You changed that on 

24 

me, so — 
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1 


Q 


Or had just started using the product? 
Or just started, yes. 


2 

A Or just started, yes. 

3 

Q Now, No. 8 — 

4 

(DISCUSSION OFF THE RECORD, AFTER WHICH MR. 

5 

DAVID LEAVES THE DEPOSITION.) 

6 

MR. HOLFORD: (CONTINUING) 

7 

Q Now, Dr. Lumpkin, on No. 8, do you presently 

8 

know any plaintiffs' expert on whose 

9 

testimony you might comment on? 

10 

A Do I know for sure? 

1 1 

Q Well, nothing is for sure. I mean, do you 

12 

have any idea about any testimony of a 

13 

plaintiffs' expert that you might comment 

14 

on? 

15 

A No. I have not been given any of that — 

16 

any expert comments. So I do not know. 

17 

Q Dr. Lumpkin, from what you know now, if you 

18 

are asked to comment on any plaintiffs' 

19 

experts' testimony, will it probably be Dr. 

20 

Richard Pollay? 

2 1 

MR. RILEY: I object to the form 

22 

of the question. 

23 

A I do not know. 

24 

MR. REILLY: It's 2:29. Dr. 
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Lumpkin, do you have to go at 3:30? 

THE WITNESS: Yes. 

MR. HOLFORD: We're pretty close 

here. 

MR. HOLFORD: (CONTINUING) 

Q Would you say. Dr. Lumpkin, that use of 
young, healthy-looking, athletic-looking 
people or any one of those would attract 
people to smoke that brand of cigarettes? 

MR. RILEY: I object to the form 

of the question. The question is 
vague. It's ambiguous. There's no 
context for it. Go ahead. Doctor. 

A You've got many terms there that would 
create a different answer there. For 
example, define "young." I don't know what 
you mean by young. So it's very difficult 
for me to answer yes or no unless I saw the 
full context of it. 

MR. HOLFORD: (CONTINUING) 

Q Young adult, okay. 

A Okay. And your question was? Not the first 
part, but your last part. 

Q Use of young adults who are hea1thy-1ooking 
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and/or athletic-looking, would advertising 
using those concepts attract people to smoke 
cigarettes? 

A Attract — 

MR. RILEY: I object to the form 

of the question. First of all, 
you've changed the question. It's 
still an extremely vague and 
ambiguous question, and there's 
still no context for it. And it 
also assumes facts not in evidence. 

MR. HOLFORD: (CONTINUING) 

Q Would it? 

A Are you assuming they're existing smokers or 
are you requiring something else? 

Q Well, let's say they're either existing 

smokers or they have an interest in smoking. 

MR. RILEY: Object to the form 

of the question. 

A And you're asking if it would do what? 

MR. HOLFORD: (CONTINUING) 

Q Would it give any substantial contribution 
to their doing that -- 

MR. RILEY: Object to the form. 
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MR. HOLFORD: (CONTINUING) 

Q -- either smoking or smoking that brand? 

MR. RILEY: Now, not only -- in 

addition to the prior objections, 
now your question is calling for a 
legal conclusion. So I object on 
the prior grounds and on the 
additional stated grounds. Can you 
answer his question? 

THE WITNESS: It's a sweeping 

generalization that I'm very afraid 
to answer one way or the other 


13 


because then certain specifics would 
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MR. 

Q 

A 



be generated off of that that might 
not hold. So it's a very -- It’s 
impossible to answer the question — 
a general question such as that 
except in very general terms. 
HOLFORD: (CONTINUING) 

Which is? 

which is, in general, no. 

Have you seen the Newport ad on billboards 
that has the young adult woman, I believe, 
very pretty, I think a man, too, but it 
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might be another woman, I don't remember, 
but young adults who are healthy-looking, 
you know, holding their cigarettes out and 
the ad copy says "Alive with Pleasure"? 

Have you seen that? 

It seems like I vaguely recall that. 

Does that ad attract people to smoking 
Newport cigarettes -- 

MR. RILEY: I object to the form 

of the question. 

HOLFORD: (CONTINUING) 

-- in any substantial contributing part? 

MR. RILEY: I object to the 


form . 

I'd have to see the whole context of 
everything, but it's potential that it could 
attract a smoker to that brand versus 
another brand. 

HOLFORD: (CONTINUING) 


And if a person was, let's say, having -- 
let's say, college-age or, you know, 
younger, but nonetheless around people that 
smoke and they might smoke and they might 
not and they see ads like that ad and ads 
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like that, are those ads going to have any 
effect on that person taking up smoking or 
not? 

MR. RILEY: I want to hear it. 

Can I hear the question again? 

Before you answer it, let me have 
her read it back. 

MR. HOLFORD: (CONTINUING) 

Q Do you understand the question? 

MR. RILEY: I want it read back 

so I can make my objection. 

MR. HOLFORD: Oh, all right. 

(COURT REPORTER READ BACK AS REQUESTED.) 

MR. RILEY: Let me object. The 

question is vague and ambiguous. It 
talks about people who might or 
might not smoke, anybody might or 
might not smoke. It talks about 
people who are college-age or 
younger. It doesn't specify how 
much younger. It doesn't talk 
about -- I mean, the question is 
utterly incomprehensible as far as I 
can tell. 
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1 

MR. HOLFORD: You went beyond 

2 

pure objecting in your remarks. 

3 

MR. HOLFORD: (CONTINUING) 

4 

Q Yes, sir, go ahead, if you can answer that. 

5 

A It's, again, a broad-sweeping 

6 

generalization, and by answering affirmative 

7 

or negative, then you're painting a big 

8 

brush on many ads. I can't answer whether 

9 

your hypothetical or picture ad that you 

10 

have placed would have one way or another. 

11 

I'm not able to do that. 

12 

Q If a cigarette manufacturer uses ads showing 

13 

young, attractive adults who are healthy- 

14 

looking and/or are ath1etic-1ooking, 

1 5 

assuming there are serious health problems 

16 

caused by cigarette smoking, don't those 

17 

' 

type ads serve to improperly influence the 

18 

public as to the health risks of smoking? 

19 

MR. RILEY: I object to the form 

20 

of the question. It's vague. 

2 1 

ambiguous. 

22 

A No . 

23 

MR. HOLFORD: (CONTINUING) 

24 

Q If you look at the top of Page 2 of Exhibit 
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4, you see where you say "it is very 
difficult, if not impossible, to quantify 
the influence of advertising." Do you see 
that language? 

A Yes, sir. 

Q Is it your opinion that it is necessary to 
quantify a factor as to influencing or not, 
to conclude that that factor is a 
substantially contributing factor? 

MR. RILEY: How can you -- I 

object to the form of the question. 

MR. HOLFORD: I'll back up. 

MR. HOLFORD: (CONTINUING) 

Q Do you know what it means to say that some 
factor or some event substantially 
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contributed to another factor or event? 

MR. RILEY: It calls for a legal 

conclusion. 

HOLFORD: (CONTINUING) 

Do you know what that means — 

MR. RILEY: I object to the 

form. 

HOLFORD: (CONTINUING) 

— or do you have an understanding of that? 
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A 


Yes, sir. 


2 

Q It means not just contributing, but it's not 

3 

just a happenstance or a random chance or 

4 

something. It's substantially a factor, in 

5 

other words. Does that meet with your 

6 

understanding? 

7 

MR. RILEY: I object to the form 

8 

of the question. It calls for a 

9 

legal conclusion. 

10 

A That's one definition. 

11 

MR. HOLFORD: (CONTINUING) 

12 

Q Does it fit your definition? 

13 

A It's okay. 

14 

Q Now, is it your opinion that in order to 

15 

conclude that a factor is a substantially 

16 

contributing factor, that you have to be 

17 

able to quantify the influence of that 

18 

factor? 

19 

MR. RILEY: In other words, can 

20 

you say it's substantial without 

2 1 

quantifying it? I object to the 

22 

form of the question. 

23 

MR. HOLFORD: (CONTINUING) 

24 

Q Do you understand my question? 
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A Yes, I understand your question, and I 
have that — I would mirror that same 
question. How would you know that it's 
substantially — What's the word you used? 

Q Contributing. 

A — contributing, unless you're able to 
quantify at some level. 

Q So your answer to my question is yes, that 
is your opinion, is that right, that in 
order to conclude that it's a contributing 
factor, you'd have to be able to quantify 
it -- a substantially contributing factor, 
you'd have to be able to quantify it? 
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MR 

Q 

A 


MR. RILEY: Object to the form 

of the question. It calls for a 
legal conclusion. 

HOLFORD: (CONTINUING) 

Is that right? 

Without any other information and in 
context, I'd agree with that, but I'd have 
to reserve to look at it in whatever context 
you choose to put that. 

in other words, if a building fell over on a 
person, you would know that that building 
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falling was a substantial factor in that 
person's death without having to quantify 
anything? The size of the building, the 
weight of the building, the speed at which 
it was falling when it hit the person, 
right? That's an extreme example, isn't it, 
but isn't that correct? 

MR. RILEY: Object to the form 

of the question. If you can answer 
it. Doctor, have a try at it. 

A That seems reasonable, yes. 

MR. HOLFORD: (CONTINUING) 

Q So that perhaps was your meaning that it’s 

not in every situation you would necessarily 
require quantifying the factor in order to 
conclude that it may be a substantially 
contributing factor; is that right? 

MR. RILEY: It calls for a legal 

conclusion. I object on that basis. 

A Okay. Yes. 

MR. HOLFORD: That's all. 
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